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Corporations and the State; International Labor Legislation. 


HE attention which the governmental regulation of rail- ) 
road rates is likely to receive in Congress this winter 
has led the editors of the YALE Review to print two articles 
on the subject in the current number, one presenting the argu- 
ments in favor of such regulation, the other, those against. 
Professor Bascom of Williams College, who favors the exten- 
sion of the powers of the Interstate Commerce Commission, is ) 
well known as a veteran student of social and political problems, 
and his views, representing in a sense the protest of the New 
England conscience against some of the abuses of our trans- 
portation system, are entitled to great weight. Mr. Willcox, 
the president of the Delaware and Hudson Company, combines i 
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academic training with long experience in railroading and great 
familiarity with the legal and practical questions involved in 
the work of the Interstate Commerce Commission. His argu- i 
ments, based as they are upon the facts of the case, cannot fail ) 
to impress the reader. 

This question is, however, in fact but a part, and a compara- 
tively small part, of a much larger question involving the entire 
Fi attitude of the government towards large corporations. On 
this general question there are two extreme views. On the 
one hand, there are those who advocate governmental ownership, 
either of all instruments of production or of all of those which 
partake of either a public or a monopolistic character. On the 
other hand, there are those who oppose any governmental inter- 
vention, however mild, as an interference with the rights of 
private property. It is instructive to note that in the present 


discussion there are comparatively few advocates of either 
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extreme. Few of the most earnest critics of the trusts advocate 
socialism. Many corporation presidents recognize the desir- 
ability of some check upon the abuses that are liable to arise 
in corporate management. The controversy turns, therefore, 
not upon the question of regulation in itself but rather upon 
the kind and extent of regulation desired. In this connection 
the recent discussion of the trust problem by the German econo- 
mists is not without interest to American readers. 

At the annual meeting of the Verein ftir Sozialpolitik, held 
in Mannheim in September, the subject was discussed from 
all sides, and a particularly striking and radical paper was pre- 
sented by no less an economic authority than Professor Gustav 
Schmoller. According to an abstract of his paper printed 
in Soziale Praxis, he opposed the state ownership of trusts, 
but advocated the fullest publicity with regard to their votes 
and the restriction of their jurisdiction over members, and 
he proposed that the state should, by the adjustment of the 
railroad tariffs and the customs duties, counteract the policy 
of the trusts with regard to prices and premiums on exports. 
He also recommended that the government should work in 
favor of compromises between sellers and buyers with regard 
to prices, and between trust managers and workers with regard 
to wages, and he suggested a change in the general corporation 
law, providing that in corporations capitalized at 75,000,000 
marks and over the government should be represented in the 
board of directors, and that the excess of dividends over 10 per 
cent. should be divided between the empire and the state. 

It is not surprising that so radical a proposition is said to 
have met with more dissent than approval, and in the absence 
of the text of the paper itself any discussion of its recommenda- 
tions would be premature. One of Professor Schmoller’s pro- 
posals has, however, a direct bearing upon the discussion 
regarding railroad rates in the United States. He apparently 
proposes to take advantage of the government ownership of 
railroads in Germany to discriminate against trusts in fixing 
rates. If the Interstate Commerce Commission had the power 
to fix rates, it is clear that the same means might be adopted 
in our country under the pressure of popular feeling to dis- 
criminate against trust-made products. Bad as have been the 
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effects of railroad discriminations, they are at least always held 
in check by a regard for the profits of the railroads themselves, 
and by a consideration of the fact that the prosperity of every 
railroad is bound up with the prosperity of the territory which 
it serves. But it is not inconceivable that, unless so limited 
as to be almost futile, the rate-making power might be used 
as a means of holding the trusts in check, and that the stick 
aimed at these corporations might actually hit the railroads. 
The complications that would arise and the conflicting interests 
that would be affected would be innumerable. An illustration 
of this is seen in the recent memorial addressed to the President 
by the representatives of leading unions of railroad employees, 
who seem to fear that the regulation of railroad rates by the 
government might cut down railroad earnings, and thus indi- 
rectly affect wages. 

This question should, however, be settled not according to 
fear or prejudice, but according to experience, and, fortunately, 
the world has had a good deal of experience with regard to 
the determination, not only of railroad rates but also of prices. 
A careful study of this experience, such as that which has 
recently been published by Professor Hugo R. Meyer of the 
University of Chicago, is an indispensable condition of any 
sound convictions on the subject, and it is well that this topic 
is to be taken up at the meeting of the American Economic 
Association in December, and is to be thrashed out by economists 
in the scientific spirit. Professor Meyer himself, though begin- 
ning his study of the subject with a strong bias in favor of 
government intervention in industry, concludes, as the result of 
his study of the experience of Europe, Australasia, and the 
United States, that the rate-making power cannot be safely 
entrusted to the Interstate Commerce Commission. 


In the last number of the YALE Review the subject of uni- 
formity in the labor legislation of our States was briefly referred 
to in connection with the meeting of the International Con- 
ference on Labor Protection. The subject is of sufficient 
importance to justify a reference in this number to a very 
practical means of promoting not only uniformity between the 
several States, but also uniformity between the different indus- 
trial nations of the world. European economists are beginning 
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to appreciate more and more the importance of united action 
in this respect. Important landmarks in the progress of thought 
on this subject have been the International Conference on Labor 
held in Berlin in 1890, the formation of the International 
Association for Labor Legislation in 1go1, the International 
Labor Treaty between France and Italy made in 1904, and the 
Bern Conference of May, 1905, to which reference was made 
in our last number. 

The International Association has maintained since Igor a 
permanent bureau in Basel, which is under the direction of 
Professor Bauer, and has a staff of a dozen or more experts, 
aided by nearly ninety correspondents in different parts of the 
world. The scientific work of this Bureau is of the highest 
importance to students of economic legislation throughout the 
world, but has thus far received comparatively little attention 
in this country. The membership of the Association has, 
indeed, until recently been confined to continental countries, 
Austria, Belgium, France, Germany, Hungary, Italy, the Nether- 
lands and Switzerland. In February, 1905, a British section 
of the Association was formed, and a Japanese section is con- 
templated. If an American section could be formed, several 
important advantages would be obtained. In the first place the 
valuable bulletins of the International Labor Bureau in Basel 
would probably be published in English as well as in German 
and French. This would make them more accessible to the 
several bureaus of labor statistics of our States, and would 
thus secure indirectly a wide diffusion of their contents. The 
importance of these bureaus on legislation has been well shown 
in a recent number of the Labor Bulletin of Massachusetts, in 
which an enumeration of the various laws recommended by 
successive chiefs of the bureau is given. Similar recommenda- 
tions would gain in weight and effectiveness, if they could 
obtain the backing of an American branch of the International 
Association. Then a strong support would be given to bodies 
formed in the United States for the purpose of furthering 
legislation for the protection of children, while finally the 
general public would become better informed regarding the 
effects and possibilities of this kind of legislation, much of 
which is still in an experimental stage. 
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RAILROAD RATES. 


HERE has hardly been during the past century, with all its 
startling events, a more striking development than that of 
railroads, or one in which more social interests were involved, 
or one in which the action and reaction between the community 
and its instruments of commerce has been more rapid. While 
the sense of achievement in which Americans so delight has been 
fully met in this growth of railroads in productive power, evils 
of serious magnitude have been interwoven with it. When, 
under sober standards, we measure up the results in social pros- 
perity, we are compelled to place over against a startling accumu- 
lation of wealth, a disturbance in the just methods of distribution, 
and a sense of injury between classes, very threatening to demo- 
cratic institutions. While those who are simply bewildered and 
astounded by the hum of activity are full of congratulations, 
those who would fain see all this labor transformed into a welfare 
spread widely among men, and showing itself everywhere as 
human betterment, are disturbed by some ominous signs of 
failure. 

It is not surprising that, in the sudden transition from high- 
ways to railroads as the chief arteries of traffic, the obligations 
which had been slowly attached to common carriers should have 
been modified and partially forgotten. These obligations had 
grown up as a defence of the community against the negligence 
and exaction of those who, from the nature of their calling, were 
comparatively little under direct observation, and whose services 
could not readily be dispensed with. Common law slowly 
assumed claims on the one hand, and duties on the other, such 
as fittingly belong to the relation of shippers and carriers, and 
enforced them in behalf of the general welfare aside from any 
special contract. 

The circumstances which were thus recognized as carrying 
with them peculiar obligations were much altered by the intro- 
duction of railroads, and were overshadowed by the novelty of 
the new method. Though the duties which lay between the 
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shipper and carrier were increased by railways, there were 
features in the new form of traffic which apparently made it 
more independent than the older form, and introduced an added 
sense of independence. The railroad was built and maintained 
by those who ran it, and who were in eager pursuit of remunera- 
tion. The management felt in each case that it had its own 
peculiar problem of profits to work out, and must be allowed a 
free hand in doing it. It was not dealing with a road made by 
the public, open to the public, and whose service could be indefi- 
nitely extended, but with a road, private in construction, costly 
in equipment, and whose entire returns must be met by the rates 
charged on the traffic which sought its aid. This sense of special 
outlay, private property, and immediate profits naturally obscured 
for the management those general relations which define the 
duties of a common carrier and take the place of the changeable 
conditions and constant pressure of a new form of commerce. 
A strong assertion of the power of management grew out of the 
new circumstances which had fallen to it. This liberty it has 
exercised to its utmost limit, with a neglect of the rights of 
shippers and with disastrous results to the people at large. 

Yet a little consideration shows us that the tacit contract 
which the law assumed in the case of common carriers, far from 
being inapplicable to railroad traffic, had become more urgent 
and stringent than ever. While the railroad owed its construc- 
tion to private capital, the possibility of the road lay wholly in 
the public will expressed in its behalf. The charter under which 
it was built and operated was granted and safeguarded by the 
public in primary reference to its own interests. In many cases 
public funds as well as public power were granted to the road. 
It was taken from its origin into the special service of the com- 
munity and under its special protection. While the individual 
played a more conspicuous part in the inception of the road, his 
activity availed nothing without the concurrent activity of the 
people at large. 

In the case of the common carrier his obligations were made 
to spring spontaneously from the general circumstances under 
which he performed his work. In railroad management the 
obligations incident to the nature of the business are still farther 
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enforced by the concession, on the part of the public, of the very 
powers by means of which the road comes into being. To these 
claims the manager must submit his personal liberty. Looked 
at in these fundamental relations, the obligations of railroads to 
the community have increased beyond those of the simple com- 
mon carrier. Not only do the necessities of the case define the 
duties and rights of carrier and shipper, in this case the carrier 
owes his very position to the community whose custom he is 
seeking. 

The dependence of freights on railroads is also more absolute 
than in the case of the ordinary carrier. In reference to a large 
share of traffic, not only do railroads collectively have a mono- 
poly, but each road has its own monopoly. President Smith’s 
response, that if the passenger was not pleased with the rates 
established by the Louisville and Nashville Railroad Company 
he could walk, indicates a most extreme misapprehension of his 
own relation and the relation of the road which he administers 
to the public. The railroad is and must be in most cases the sole 
medium of commerce to the people. This is its function, and 
a clear recognition of it defines its duties. The underlying con- 
tract which the law is ready to assume rests for its definition on 
this intrinsic and unavoidable dependence. The open, equal and 
diligent service of the railroad is demanded with far more 
urgency than that which constrained the common carrier, trans- 
porting freights along an open highway. 

Moreover, the distances, urgency, rapidity, and constancy of 
transfers in the two cases bear no comparison with each other. 
In the measure of the immense superiority of the railroad must 
be the stringency of the claims resting upon it. Activities, exi- 
gencies, and rights have all become intense under circum- 
stances never before paralleled and in no way to be modified. 
For the public carrier, under these conditions, to become refrac- 
tory and exacting, to establish extreme rates, and confer special 
privileges, is to totally misapprehend the civilization of which 
he forms a part, to disrupt society, and strangle the commerce 
which it is his office to create. 


'The Power of the Interstate Commerce Commission and Railroad Dis- 
criminations and Industrial Combinations, p. 7. 
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There is another consideration in the contrast of the earlier 
and later forms of traffic which serves to make still more impera- 
tive the duties of railroads. Freights have become a ruling term 
in many forms of business. They settle the possibility of the 
business itself. If the shipper cannot secure open, equal, and fair 
rates, he is driven from an occupation otherwise native to him. 
The manifold rights and interests which go with industry all 
hinge on the equity of traffic. Thus the claim for fair dealing 
ceases to be a special claim and becomes a general and fundamen- 
tal one. Nothing can be done without it. Business turns upon 
it. Production demands as its essential condition of expansion 
free and fair terms of commerce. In the degree, then, in which 
railroads play a superior part in modern life, in that degree can 
that life demand of them, as a primary condition of industry, 
suitable, open and equal terms of traffic. To deny this claim is to 
strike at the foundations of general welfare, to enter on a process 
of favoritism which will issue in anarchy. 

Railroads are akin in their social action to their physical 
aspects. There are few more striking expressions of the liberty 
and safety of power than an express train speeding on its way, 
and testing every moment the restraining force of its steel track. 
If it leaves the rail, the ruin is instant and complete. The wheels 
of commerce owe most of their rapidity to railroads, but the 
moment they break with the law of obedience to the general pros- 
perity, disaster follows their movement, overthrow takes the 
place of order, and the extravagant wealth of a few replaces 
equable prosperity. 


I. 


Railroad management, excited by the speculative conditions 
which surrounded it, shaking off the weak restraints of common 
law, mapped out for itself a career of power in which the claims of 
the people played an inconspicuous part. The wrong became so 
extended and gross, that statute law intervened in 1887 to reduce 
the evil. The state of things which made this intervention of 
the legislature urgent is brought out in the Report of the Senate 
Select Committee, submitted in 1886. “Its” (railway service) 
“recognized benefits have been attained at the cost of the most 
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unwarranted discriminations, and its effect has been to build up 
the strong at the expense of the weak, to give the large dealer an 
advantage over the small trader, to make capital count for more 
than individual credit and enterprise, to concentrate business at 
great commercial centres, to necessitate combinations and aggre- 
gations of capital, to foster monopoly, to encourage the growth 
and extend the influence of corporate power, and to throw the 
control of the commerce of the country more and more into the 
hands of a few.’? The points emphasized in this statement 
indicate how completely the claims of the public, associated with 
open and moderate rates, had been disregarded. Circumstances 
had led up naturally to this oversight of the rights of shippers. 
In the early years of the building of railways the public demand 
for these roads, at almost any cost, was urgent. Stock was taken, 
less as an investment than as a means of securing the communica- 
tion by which all forms of business were to be quickened. The 
public in its collective capacity, as towns, cities, states, and the 
United States, was anxious to help on the movement. Criticism 
of methods, watchfulness over stock, were neglected, and all were 
satisfied if the roads under contemplation were built. Manage- 
ment was in the foreground with a free hand. Many of these 
roads anticipated the demands of commerce and were not imme- 
diately profitable. This result tended still farther to increase the 
indifference and the neglect of stockholders. Roads changed 
hands with a loss of first investments. This period of fluctuating 
values, yet of large possibilities in a not very distant future, was 
exceedingly stimulating to enterprising and speculative manage- 
ment. Rarely have such large values been open to such easy 
acquisition. Managers became at once bold and irresponsible, 
and gained offhand great profit and power. Manipulation and 
intrigue were almost forced upon them by conditions so pregnant 
with opportunity. The sense of responsibility to the public, a 
public not aware of its claims and that had no way of enforcing 
them, was quite in the background. Management built up, 
pulled down, and combined roads to suit its immediate purposes. 
Stockholders and shippers were respected only in the degree in 
which they could force attention. 
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The general moderation of rates which went with the move- 
ment rested on reasons other than its own fitness. The specula- 
tive railroad temper, towering as it was, was matched and over- 
matched by a kindred temper awakened in many branches of bus- 
iness. Great combinations were in the process of formation, 
and were growing apace. [xacting ideas and methods on this 
side met and overmastered similar ideas on that side. These two 
forms of enterprise, equally eager, equally contemptuous of the 
public, were prepared to affiliate with each other. The corpora- 
tion, the trust, must have low rates, and the railroad must have a 
command of commerce. In this treaty of offence and defence 
the railroads showed less power than could have been expected of 
them. They were never able to confront leading shippers and 
charge rates in which their own interests were the first considera- 
tion. They accepted a service in which a submissive temper was 
more conspicuous than a masterful one. The one thing in which 
the confréres agreed was in breaking down open and equal rates. 
The railroads conceded low rates, and then still farther reduced 
them by discriminations. The illegality of the act tended to 
increase the weakness of those who submitted to it, and make the 
combination one of constantly renewed depredations. 

The remedies which the common law offered to those injured 
by this despotism of leading shippers and carriers were utterly 
inadequate. The weak shipper could only retain what crumbs 
had fallen to him, by gentleness of temper, by watching the game 
and entering into it as best he was able. An effort to secure 
redress meant exhaustless vexation and ultimate ruin. The 
courts, in their slow, expensive, and inadequate methods, were as 
unsympathetic as the statues of the gods whose cold feet are 
embraced in vain by the victims of wrong. 

In this field, so satisfactory to the strong, so intolerable to the 
weak, the Interstate Commerce Commission was introduced, 
charged with the duty of securing open, equal, and reasonable 
conditions of traffic; of making the railroads, in all their ramifi- 
cations, the true highways of commerce; of establishing a ser- 
vice sound in its impartial and conscientious attention to all 
claims. Railroad ministration was to be like that of the air, 
which receives all gases, noxious and innoxious, and converts 
them into a wholesome atmosphere. 





1905 | Ratlroad Rates. 243 

The task of the Commission was not the hopeless one of 
redressing past injuries, but the promising one of securing better 
terms for the future. A return to fair conditions of transfer 
was the only issue of any real moment. There has been a dispo- 
sition to look upon the Commission, not so much as a means of 
giving honest terms of commerce, as of correcting under existing 
forms of law the evils which had come to prevail; to regard its 
action as punitive rather than preventive. As a matter of fact 
the wrongs involved in discriminative and excessive rates cannot 
be removed by punishment. They have grown up in the pres- 
ence of the courts, and under the machinery of the law. It is 
always difficult to turn punishment into improvement, and it 
becomes impossible to do so when the punishment is only a bare 
contingent. A pound of this remedy is not worth an ounce of 
cure. 

The railroads occupy the field into which the shipper must 
enter, keeping himself on working terms with those who control 
it. No substitution or evasion is possible. A quarrel means 
immediate embarrassment, which may easily become speedy ruin. 
A railroad, with its large resources, its command of legal service, 
and its exposure to multiplied complaints, is tempted to adopt 
the policy of making no corrections and defending every case. 
The shipper, on the other hand, is deterred by the hard struggle 
and long delay before him from pushing his obvious claims. 
The contest is, from the outset, a wholly unequal one, and the 
more unequal in the degree in which the shipper is pursuing his 
own business. 

The expense and delay incident to legal redress, even if it is 
finally secured, are so great as to more than compensate its gains; 
especially as it gives no safeguard against the repetition of simi- 
lar wrongs. Remedy by law is thus, in the great mass of cases, 
beyond the reach of the sufferer. The evils of litigation are of 
so critical a character that he would hardly thank the Commis- 
sion for involving him in them. 

In not a few instances the real sufferer from unreasonable 
rates has no legal redress. In farm produce some intermediate 
agent more frequently purchases and ships the products of the 
farm. This agent, who may have a case against the railroad, 
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has no interest in pushing it, and is under no obligation to dress 
the balance between the carrier and producer. One who has suf- 
fered from a corner in wheat might as well go in search of a legal 
remedy as the producer of wheat who has been plundered by rail- 
road rates. It is one of those cases in which equality of rights 
must be established and maintained by the community at large, 
or the just terms of production disappear. The man under the 
wheel can do nothing to arrest its motion. 

It was under the notion of prevention, rather than under that 
of punishment, that the interstate commerce law started out, 
while it is to the ineffectual effort of punishment that the rail- 
roads wish to force a return. For ten years the Commission 
acted under the idea that it had been established by the legislature 
to exercise within definite limits and for a specific end adminis- 
trative power, that its primary purpose was to correct in the most 
direct way the evils which had arisen in rates, and to restore the 
conditions of commerce to their normal form. 


II. 


When the Supreme Court decided in 1897 that the Commis- 
sion had no right to prescribe rates, but must satisfy itself with 
pointing out the wrong in existing rates, the Commission began 
to seek by fresh legislation the power which it had hitherto exer- 
cised, and which it deemed essential to any reasonable success in 
its work. This effort it has prosecuted with increasing importu- 
nity to the present time. 

The proposal is that in all cases brought before the Commis- 
sion by complaint and duly considered in the presence of both 
parties, the Commission shall have the power to determine the 
proper rate, and that this rate shall be immediately obligatory, 
subject to any later correction by the courts under the complaint 
of the aggrieved party. Redress thus becomes adequate and 
immediate, and the party doing the wrong, if not satisfied, is sent 
to the courts for final adjudication. This method puts the meas- 
ure as one of redress on its feet in the most simple and sufficient 
way, and the legislative purpose of the act begins at once to be 
met. Nothing would seem to be more obvious in itself or more 
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directly called for than this form of correction. Any other 
action serves to baffle the law and prolong the confusion it was 
designed to remove; to overshadow the Commission with such 
hopeless impotency as to render its farther existence of no mo- 
ment. If a searching and adequate examination of the cases 
brought before the Commission is not to issue in a correction of 
rates, why should such an inquiry be instituted? That the labor 
of such an investigation should be undergone, and then, at the 
very moment of its culmination, be thrown away, and the whole 
subject be remitted to the confusion of some possible but improb- 
able redress, is to stamp with failure all the processes which have 
led up to this result, and to make the Commission a costly means 
of doing nothing. The desire of the Commission for sufficient 
power to make its inquiries a means of immediate correction is 
so inevitable and natural as to call for no justification. That 
toward which the entire investigation tends is a discovery of the 
suitable rate, and this is its only sensible finish. To make this 
pursuit of needed legislation a reproach to the Commission, as if 
it were a selfish seeking of power, is so obviously wrong as to 
react on those who thus represent it. The railroads in thus 
attacking the Commission fail to see how worthy things are 
worthily sought. 

The ability, diligence, and conservative character of the Com- 
mission has been such as to claim public confidence, and prepare 
us to favorably entertain the wishes which are the fruits of its 
experience. If we give due weight to the great variety and com- 
plicated character of the cases which have come before the Inter- 
state Commerce Commissioners, the lack of any precedents to 
guide them, the bold and dominating nature of the interests con- 
fronted by them, the obscurity of the facts arising from the inter- 
ests of all parties to cover them up, the many ways in which a 
given transaction could be misapprehended and misrepresented, 
the subtle forms in which the admissible and the inadmissible 
blended with each other, we shal! regard the success of the Com- 
mission as all that we had any right to expect. Discrimination 
in rates has been checked and reduced, the announcement of rates 
has become more explicit and reliable, and a disposition to recog- 
nize the claims of the public has been called out and extended. 
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It is true that the natural growth of the interests and influences 
associated with growing commerce has tended to this result, but 
the result has been hastened and placed on more intelligible and 
reliable grounds by the action of the Commission. Much of the 
alleged willingness of railroads to improve their methods has 
been the fruit of the Commission which they now regard as 
superfluous. Though the Commission, up to the present time, has 
been thwarted in its claims and embarrassed in the fulfillment of 
its purpose, the conditions of railroad traffic are more open and 
equal than at its formation. We are assured that complete suc- 
cess is possible, and is not very far off, if the same distinct and 
positive purpose which guided it in the beginning is still to pre- 
vail. The facts that the power to establish rates was successfully 
exercised in the first ten years, and that State commissions have 
been granted and have used this power, go to show how obvi- 
ously and inevitably it lies as a central idea in every corrective 
process. 
III. 


This is the more manifest when we look at the reasons ren- 
dered by the roads in resisting the claim of the Commission. 
The railroads are active in the opposition to the desire for 
increased power which has now been urged by the Commission 
for a series of years. While railroad lobbies have been for a 
long time a formidable obstacle to legislation in our States, it 
still behooves us to give due weight to the reasons which are 
urged on our attention against a control of rates by a Commis- 
sion established by the people for this purpose. 

The roads come forward with apparent heartiness against all 
forms of discrimination, urge their removal as the primary pur- 
pose of the Commission, acknowledge the importance of the 
object, and speak of it as being attained. It undoubtedly has 
been partially secured. If, however, we refer to the Report of 
the Industrial Commission made in 1900, Vol. 4, pp. 5, 6, and 7, 
we shall see that that Commission regarded this result as far 
from complete. The report of the Interstate Commerce Com- 
mission for 1903, pp. 18-26, reaches a similar conclusion. Inter- 
state Commerce reports in the matter of proposed advances in 
freight rates show that leading roads are still granting rebates. 
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While giving due credit to any better temper which prevails 
in railroad management, we ought to use some caution in accept- 
ing a plea brought forward against an effort to make more effi- 
cient the Act to Regulate Commerce. If we consider the 
circumstances, doubt begins at once to attach to the good faith of 
railroads in this argument for a renewed prosecution of the mul- 
tiplied forms of discrimination. It is these roads, and that quite 
generally, that have continued to disregard the law. The crimi- 
nality in rebates, whatever it is, attaches to the officers of these 
roads, and for them to urge the public and the Commission to 
renewed activity in prosecuting this offence has the appearance 
of diverting attention from a more dangerous attack. Do the 
railroads feel that they can more readily escape in the confused 
processes of law than in the direct assault on rates? 

As long as railroads are willing to make discriminations in any 
form, and shippers are anxious to secure them, a criminal pros- 
ecution is exceedingly difficult. Both parties to the wrongful 
act are united in the desire to conceal it. Other persons have no 
sufficient knowledge of it, or, even if by accident they possess 
such knowledge, they have no sufficient motive to make a com- 
plaint. An expensive and protracted suit is sure to bring 
immediate mischief, while its gains are remote and uncertain. 
If the railroads are urging in good faith a removal of all dis- 
criminations, they have only themselves to resolve on this 
measure, and to carry it through by their own action. We do 
not so much need more vigor in the law as more wisdom in its 
direction and more facility in its execution. Everything which 
makes the task of the Commission more difficult, which sends 
it off on a stale scent, which resolves it into a committee of good 
intentions and good counsel, serves to weaken the Commission 
and to leave the roads at liberty, as hitherto, to work out every 
form of inequality. The game of commerce still lies open to 
them to play as they choose. The establishment of excessive 
rates is one form of discrimination and prepares the way for 
other forms. To crowd at one point and yield at another is the 
very gist of discrimination. The railroads, in their eagerness 
for a legal suppression of rebates, lay themselves open to the 
suspicion of provoking an attack at an impregnable point, and 
thereby covering a weaker one. 
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While the management of railroads exhorts the public to “stop 

illegal abuses drastically”, it also urges it to “avoid action which 
will affect savings put into railroads in good faith.” This 
later exhortation has something of the same double character as 
the earlier one. They both assume that the railroads, in the 
present controversy, maintain an honest, adequate, and straight- 
forward attitude. They desire that old abuses should be 
removed, and that no new one should arise. They are anxious 
that a fair chance should be given to stockholders who deserve 
the good will of the public. This is undoubtedly a just senti- 
ment, but in expressing it the management forgets who it is that 
has most frequently endangered the interests of honest stock- 
holders. How often in the schemy, speculative handling of 
roads have the interests of stockholders, equally with those of 
the public, been overlooked, and their gains and losses been made 
subservient to the personal interests of managers? The safety 
of the honest stockholder is found in a sober handling of rail- 
roads, reconciling their interests with the interests of the public, 
and so laying secure foundations of prosperity. The losses of 
stockholders arise from the fluctuations of stock associated with 
a discriminating and speculative policy, rather than from any 
unreasonable restraints laid upon railroads by the public. Stock- 
holders are but a small fraction of the people, and have no claim 
for a freedom in the use of their property which subjects com- 
merce to unreasonable methods and rates. It is not wise to set 
up any such claim in their behalf, nor does it express correctly 
the real facts of the case. There is no disposition on the part of 
the public to reduce the value of this form of investment, but 
rather to increase the safety of the roads and the safety of the 
people as one indivisible fact. 

It is further urged that the establishment of rates is an 
unwarrantable interference with private property, waiting to be 
handled as those who own it see fit. This assertion revives the 
whole question of how far railroads are private property, and 
what are their true relations to the public? Railroads hitherto, 
in their special rates, evasions, and concealments, have assumed 
the theory of private property. It is against this assumption 
that the Interstate Commerce Commission was established. The 
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very problem we have in hand is a reconciliation of private with 
public interests in all that pertains to railroads, their construc- 
tion, management, and rates. In this controversy private 
property is no plea for public abuse. The true service of rail- 
roads to their constituency is the primary question, and this 
settled, private rights make their appearance. The arguments 
urged against strengthening the oversight of the people show 
a mistaken and uninstructed temper in railroad management, 
and presage no good for the future. We can hardly avoid 
charging this temper either with profound ignorance or pro- 
found arrogance. It is like the confident appeal of a tyrannical 
trust to liberty, an appeal which identifies liberty with its own 
excessive claims. 

It is affirmed that giving the Commission the right to estab- 
lish rates in case of complaint is equivalent to giving it the 
power of determining all rates, a power monstrous in its dimen- 
sions and which experience has in no way prepared it to exer- 
cise. The very excess of this objection goes to show the 
unreasonableness of the state of mind from which it proceeds. 
The Commission seeks the power, in case of complaint, to estab- 
lish a reconciling rate, subject to the later action of the courts. 
Only a small number, and an increasingly small number, of rates 
would be likely to be made the ground of complaint. It is not 
assumed that the railroads are always, or even generally, in 
the wrong. The majority of rates would remain undisputed in 
the hand of the roads. Nor would the tendency be to increase 
complaints and extend intervention, but rather the reverse. 
Principles and precedents would soon emerge which would serve 
to guide the roads and restrain complaints. An experience 
which lies between the shipper and the carrier, an experience ever 
more open and more able to take care of itself, is what we need 
and what we should be likely to secure under the action of the 
Commission. As long as the carrier can do as he pleases, no 
reconciling methods will appear. The exercise of power under 
the law would become less and less conspicuous by its reasonable 
use and quiet acceptance. An inquiry on the part of the Com- 
mission which comes to nothing is in the highest degree exas- 
perating. One which shapes results is instructive and quieting. 
17 
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An argument occasionally urged is exceedingly disingenuous, 
It is said that the majority of the cases that have been carried 
to the courts have been decided adversely to the Commission. 
We are left to make the inference that the judgments of the 
Commission and of the courts on the merits of the case are 
opposed to each other. This assumption is by no means correct. 
The conclusion to be drawn lies in another direction. Most of 
the cases in which the Commission has not been sustained have 
turned on an interpretation of their powers under the defining 
act. The Commission has favored a liberal rendering of them, 
one that would enable it to do the work assigned it. The courts 
have given a restricted rendering, and have thus repeatedly 
disallowed the power involved in an action of the Commission. 
This fact makes for the legislative correction of the establishing 
act, not against it. It certainly is no reflection on the wisdom 
of the Commission, and merely opens the whole question which 
lies between the public and the railroads. 

Some cases have been decided adversely by the courts on the 
ground of new evidence presented in the trial, evidence not 
before the Commission. This greater fulness of the defence 
before the courts has arisen from the fact that the roads, in 
neglect of the Commission, have failed to present their case in 
its entirety, reserving themselves for the courts, whose decision 
was final. This fact simply discloses the partial and abortive 
service now assigned the Commission in the enforcement of 
the law. This position the railroads are wishing to make per- 
manent. 

Again, it is insisted that the establishment of rates by the 
Commission would restrain that freedom of action to which we 
owe so much, would “sap the strength and the courage of the 
individual.” This argument proceeds on a false notion of pros- 
perity. Great wealth, gathered into the hands of a few, is 
hostile to the public welfare rather than favorable to it. It is 
a just distribution, a wide dispersion of wealth, that nourishes 
the public strength. Our trusts, notwithstanding the enterprise 
which goes with them, are inimical to national welfare. The 
strength of a king may be more conspicuous than that of a 
people, but there is no real equivalence between them. A false 
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individualism underlies this argument. Individualism means, 
not great power in the hands of a few, but an equality of oppor- 
tunity lying between the largest number of citizens. Those who 
heap up power at the expense of others are always and every- 
where tyrants. 

It is afirmed that the Commission involves a confusion of 
departments, legislative, judicial, executive. This view puts 
the principle of the division of powers in an extreme and imprac- 
ticable form. While the departments of government are dis- 
tinct, much the same habits of thought are demanded in each of 
them. The executive officer applies the law to special cases, and 
so at times may seem to legislate. He has frequent occasion to 
consider the bearings of action, and thus to cultivate a judicial 
temper. The nature of the duties he discharges will determine 
the breadth of liberty which should be conceded to him. He is 
not to be restricted in a manner that will mar his service. 

The Commission, from the nature of the case, is called on to 
carry legislative action into a new and difficult field, and this 
compels it to judge of its true extension and to confront the 
judicial questions which arise under it. This exercise of author- 
ity is, however, none the less rooted in the legislative act, and 
may at any moment be modified or withdrawn by the body which 
conferred it. This use of power is also subject to the revision 
of the courts, and that constantly. The Commission can thus 
neither usurp nor escape the authority of legislature and judge, 
and is simply in the performance of work assigned it under 
these departments. 

It is also urged with much apparent earnestness that the Com- 
mission, in establishing rates, will be found without a sufficient 
knowledge of the exigencies of the case, and will be unable to 
meet them. The constitution forbids “any preference by any 
regulation of commerce or revenue to the ports of one State over 
those of another.” Yet rates are adapted to what are regarded 
as the reasonable claims of our principal ports. If the Com- 
mission undertakes this work of regulation, it may either violate, 
it is thought, the constitution, or disturb the established equili- 
brium of commerce. What a fortunate people we are in having 
railroad magnates who are willing and able to assume this 
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responsibility, and to relieve the people from the embarrassment 
of its constitution! It would seem as if a little common sense 
would teach us how to set this egg on end. If railroads, in 
creating new conditions, have made a new distribution of oppor- 
tunities between our ports necessary, if existing relations between 
them are to be retained, then the spirit of the constitution allows 
the establishment of equalizing terms of commerce. If there 
is no such claim in the nature of the case, then neither magnate 
nor Commission should be allowed to establish one. A conces- 
sion of this sort becomes an intrigue of carriers opposed to any 
sound theory of trade and of civic rights. Who is better fitted 
to inquire into this matter than a Commission, divested of all 
local interests ? 

The attitude which railroads are taking, that existing rem- 
edies are sufficient in themselves, or, if not sufficient, simply call 
for greater stringency, is very diverse from the view which gave 
rise to the Commission. If it is correct, we have occasion to 
beat a retreat and go back to the ground occupied prior to 1887. 
Doubtless the Commission has not been immediately and com- 
pletely successful. Much of its profiting has been found in 
raising the questions now under consideration. To turn back 
when we have faced these difficulties is to waste our present 
opportunity and increase our future embarrassment. 


IV. 


Ideas generally entertained in reference to competition are 
now opened to correction. Competition has often assumed a 
form which has no justification either in ethic or economic prin- 
ciples. While we have looked to competition as a remedy 
against individual exaction, we have allowed it to assume forms 
in which an aggressive temper found full expression. Railroads 
have occasion, in reference to the community at large, to stand 
on terms of extended combination. They find their own pros- 
perity in universal and concurrent ministration to production, 
and by this also they become a safe medium of the general wel- 
fare. The productive power of railroads is indirect as well as 
direct, and is found in the breadth of opportunity they bring to 





























SONS ERR E LP Hert Retin 








lent 
nse 
in 
Or- 
een 
WS 
ere 
late 
“eS- 
any 
ted 

all 










gto BE Bd 


Sate a. 


lian erippsaeioniias 


<puaotaee: >, 


SO GION it aid RSI Rg OB BE 











1905] Railroad Rates. 253 
the entire community. Railroads that jostle each other, that 
entangle commerce, that select and reject shippers in gratifica- 
tion of an immediate interest; railroads that undertake to con- 
trol the forms, places, and persons incident to production, rather 
than to provide it fresh opportunities, are an obstruction, as well 
asan aid, to commerce. They may still doa marvelous work, but 
not the great work which falls to them. If they are to be a uni- 
versal and impartial medium of traffic, they cannot pull that 
traffic hither and thither by their own competition, or build it up 
at one point while they repress it at another. The rivalries of 
business lie beyond them. They, like the air, are to be constant 
in service and pure in use. <A private interest immediately 
becomes a conflicting interest and begins to erect barriers. As 
a matter of fact railroads have been handled speculatively and 
aggressively, and in ignorance of their true character and oppor- 
tunity. 

The salaries paid those who have the needed speculative reach, 
the sudden way in which special roads and special combinations 
come to the front, the economic clients which they raise up, 
serve to show how the true service of these avenues of commerce 
is submerged, and something put in its place more brilliant, more 
individually profitable, but far less beneficial to the community 
at large. If there is any class of men who need the nobility 
which bows habitually and gracefully to the public want, it is 
the officers of the railroads. Most of the exploits of manage- 
ment are in derogation of true honor. 

Railroad officials, in common with so many others, are liable 
to be possessed with the idea that the immense gains of the few 
stand for national prosperity. A wide distribution of wealth 
among the people is the true test of welfare. There is so large 
a well-to-do middle class in the United States that the depreda- 
tions of schemers are immensely profitable, and are not at once 
felt to be disastrous. Yet it remains true that those who profit 
chiefly by the labors of others are not the true leaders of indus- 
try, no matter how spectacular their achievements may be. The 
parasite remains a parasite, however robust the life on which 
it feeds. 
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Not only have railroad officers been in the thick of the con- 
tention misnamed competition, they have been forced by it often- 
times to play an unworthy and losing part. The great shippers 
have held the railroads in leash. They have entered into con- 
tracts at once illegal and unprofitable. The railroads neither 
singly nor collectively have been able to maintain a uniform and 
reasonable policy. They have played their parts in the midst 
of make-shifts, of adjustments and re-adjustments, which sim- 
ply expressed the exorbitant claims of shippers. It is this 
school of railroad management, whose policy has become unbear- 
able, that claims once more a free hand in establishing rates, 
leaving the officers of the law the old duty of ferreting out and 
running down offences that crisscross each other in every pos- 
sible way. It is not easy to treat a claim of this kind with respect. 
It is that of a criminal laying down the procedure of the court 
that is to try him. 

The training under which railroad management has come for- 
ward has in reference to sobriety and responsibility of method 
been of the worst. Not only have the conditions of action been 
novel, tempting, and urgent, but current economic ideas were 
not applicable to them. Competition was regarded as the 
primary defence against monopoly, and a supreme condition in 
safe production. Railroads brought important modifications 
to this notion, and disclosed the inapplicability in many cases of 
competition. Competition in the chief centres of commerce 
unsettled rates, and became destructive to all interests. The 
least responsible and least productive road gained the front by 
lowering rates in an unreasonable degree, and could only be 
driven back by rates which left behind them nothing but losses. 
Intense activity prevailed with no corresponding profit. The 
whirl of business was bewildering, and everyone’s attention was 
directed to some immediate and narrow advantage. A corre- 
sponding temper took possession of shippers. In their feverish 
haste they lost sight of the ordinary rights and duties of trade, 
and employed methods without any foundation in fair dealing. 
They justified themselves by a custom which had been shaped to 
meet these strange and irresponsible circumstances. The most 
adroit and unconscientious leaders of commerce came to control 
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business. Those who would willingly have been more consid- 
erate of commercial obligations felt compelled to yield to the 
prevalent opinion, and to suit their actions to the aggressive 
measures of those about them. If railroad management is again 
to gain irresponsible power, similar causes will give rise to sim- 
ilar effects. A half dozen of the speculative leaders of com- 
merce, who are already in the foreground, and least accustomed 
to plan for the general welfare under the conditions of sound 
trade, will possess complete control. The majority of managers 
will once more submit to methods they cannot successfully resist. 

Owing in part to the Interstate Commerce Commission, and 
in part to the inevitable progress of events, combination has rap- 
idly progressed in railroads and become a leading feature. As 
independent roads have not been allowed to shape with each 
other contracts on living terms, the process of absorption has 
taken the place of concerted action. What could not be done 
by pools might be done by union, and the larger systems have 
more and more extended their control as a ground of immediate 
safety. 

All circumstances have favored the union of roads. Shippers 
have secured so many advantages that they have less occasion 
for rebates. A partial ownership of roads, terminal roads, 
various forms of cars owned by them, a negligent observation 
of the lading of cars, enable them to maintain their own mastery 
of trade. The railroads are largely in the possession of leading 
shippers, and the public schedule of rates is of less moment 
to them. A confederacy of shippers and carriers is now pre- 
pared to work out ends of discrimination by the union of roads, 
the rivalry of different systems, and an extended combination of 
interests both in production and commerce. 

Freedom of railroads in advancing rates aids this movement. 
A higher rate of charges operates against the small shipper, and 
leaves the large shipper in possession of the advantages he has 
in various ways won by his direct interests in the roads them- 
selves. 

A tendency to this advance in rates is stated in the Report of 
the Commission for 1903, p. 14. With this as yet inconspicuous 
advance of rates comes a tendency, less open to observation, to 
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maintain rates in spite of the reduction of expenses incident to 
improved methods. If we consider the critical and exorbitant 
temper which pervades production, the participation of railroads 
in methods dangerous to the public welfare, and the speculative 
temper active in the construction of competing systems, we shall 
feel that the demand for the watchful oversight of the public 
is in no way abated. 


V. 


When the managers of railroads are ready to affirm, what we 
would all wish to be true, that the ordinary methods of justice 
will henceforth be sufficient to secure the safety of every shipper, 
we may easily forget that the courts are more closely identified 
with the notion of competition as a sufficient safeguard of com- 
merce than is the Commission. The offence of combination is 
against competition, is a conspiracy to secure special advantages. 
The Interstate Commerce Act is partly framed in subjection to 
this notion, as in the fifth section which forbids the formation 
of pools. It partly breaks with competition as a sufficient regu- 
lation of rates in the fourth section, bearing on longer and shorter 
hauls. In the interpretation of this section the courts and the 
Commission have widely differed. The Commission has 
regarded the competition which justifies a higher rate for a 
shorter distance to be that which arises between land and water 
carriage. The courts have thought it to include the competition 
of railroads with each other. This rendering of the law wholly 
baffles it. Its object was to protect the way station from exor- 
bitant rates, as contrasted with through rates, governed by the 
competition at terminals. This clause is interesting as an effort 
to lift rates partially off the basis of competition and impart to 
them some color of proportion. This has been felt to be a 
desirable object, even when trade gave no means of securing 
it. The Commission supported the intrinsic equity of not 
allowing a heavier charge for a lighter service. The courts 
declared that in all cases the rates were rightly determined by 
competition. Thus the railroads were left to themselves to 
create conditions which made the law nugatory. The law and 
the attempted correction of the law disappear. 
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Way stations are at much disadvantage as compared with ter- 
minals, nor is this inconvenience solely the result of natural cir- 
cumstances. The terminal may have lower rates absolutely as 
well as relatively, and thus draw to itself the manufacture 
and the trade of the smaller city. The way station is wholly 
dependent on the road that serves it. This dependence, in the 
urgency of competition, may become oppressive. The railroad 
is sure of the patronage of this intermediate territory and has 
little motive to guard its interests. This territory may be made 
by high rates to recoup the losses of through traffic. It may 
thus become the means of sustaining a commerce ruinous to 
itself. While a portion of this evil is unavoidable, the fourth 
section aimed at its reduction, and the Commission interpreted 
itin this temper. It involved an effort to soften the inequalities 
which railroads have created. 

It can hardly be doubted that the Commission from its con- 
struction, from the watchful position which it occupies, and from 
its varied experiences in a large class of cases, is better prepared 
than the railroads, themselves interested and zealous parties to 
the strife, to lay down the true lines of reconciliation between 
carriers and shippers in the complicated and far reaching prob- 
lems which arise between them. It is also better fitted than the 
courts, whose principles and methods of procedure are far more 
general than those of the Commission, far less adapted to the 
new conditions which have arisen, to lay down the rules of order 
which should lie between the public and these masterful rulers of 
commerce. The peculiarity, the novelty, and the extent of the 
interests involved in railroad traffic, render it fit that the entire 
subject should be submitted to persons trained in this line of 
inquiry. The Commission have no motives other than those 
which lie in the line of their duties to affect their action. There 
is no disposition on the part of the public to antagonize railroads. 
The managers of these roads are men of ability, sufficiently 
impressed with the importance of their service, and abundantly 
able to bring home to the Commission any failure in their work. 
There is here a keenness of perception and power of attack which 
the Commission would be slow to antagonize. The present dis- 
cussion is sufficient to establish two points—the integrity of the 
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Commission and the difficulty of the task assigned it. The 
| appeal of the Commission through the legislature to the people 
for farther support in their work is itself a normal result of the 
progress of events, and a significant expression of the attitude 

of the two parties to each other. 
If the people are to have a voice in the adjustment of these 
commercial relations on which their equality of rights depends, 
, they can never expect to have the issues involved more clearly 
| put or capable of more simple adjustment. All effort up to the 
present time has brought out this claim of the Commission to a 
controlling voice in the adjustment of rates. A settlement of 
the duties and rights respectively of common carriers and the 
public, in whatever manner it is pushed, cannot fail to raise the 

Bef question now before us. There could hardly be a more com- 

plete surrender of the people than to allow, at this stage of the 

discussion, the regulation of rates to pass permanently to the 
railroads. 

The railroads, in the independence they claim, become iden- 
tified with all the overshadowing power and wrongful methods 
associated with corporations. These interests in production 
and in commerce are so associated with each other, so assist each 
other, that the right of railroads to regulate rates means the pre- 

’ dominance of that grasping, speculative temper which is threat- 

ening to swallow up the liberties of the people. There are few 

b | of these combinations which would not be found in sympathy 

7 with the interests and arguments urged by railroads in support 
of a power they have so long and so grievously abused. In the 
midst of this conflict between the usurpations of the few and the 

Tim claims of the many, the people cannot afford to lose a position 

; i they have partially gained. Obstructions in the flow of our 

i! industries may, like snags in a river, be the product of causes 

which no man or body of men designed. Yet, if these channels 

are to be opened, every obstacle must be cleared away. If the 
| work is once thoroughly done, the current may be trusted to keep 

; 





the stream clean. If it is left unfinished, the same circumstances 
: ‘i which gave rise to the difficulties will renew them, and a mass of 
f interlaced, entangled, and accumulated interests will lie athwart 
it} our commerce and obstruct the development of our popular life. 
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Some are willing to regard the assertion that some form of 
socialism is the direct alternative of the correction of these abuses 
as an inadmissible threat. It is rather a presage of that which 
we unitedly deprecate. Revolution, unreasonable in form, is 
the product of resistance unreasonable in degree. It is the 
wearing out of patience in the pursuit of a legitimate aim. A 
check in the present stage of controversy means such a defeat as 
will tend strongly to a bolder, more dangerous policy. No form 
of combination against the public can stand, when the public is 
aroused to put forth its strength. The deluge is no more the 
result of damming up the stream than are extreme measures the 
consequence of resisting moderate ones. The safe lines of 
development lie open to us, and over against them are, we know 
not what, revolutionary devices. An arrest of the movement on 
which we have now entered means danger. 

The views we have now urged may be thought fanciful, ideal 
rather than practical. If we remember how a similar complete- 
ness of adjustment of railroads to each other and to the public 
prevails in Germany, if we recall the fact that we are laying down 
the safe lines of development for many years to come, this 


impression will pass away, and a profound sense of responsibil- 
ity take its place. 


JoHN Bascom. 
Williams College. 
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RATES BY FIAT AND EXISTENCE BY LICENSE. 


I N 1904, each of the political parties adopted at its 

National Convention a platform setting forth its principles 
in detail. This was the authoritative declaration of the rules of 
public policy which were represented by each party respect- 
ively; upon the faith thereof the candidates asked the suffrages 
of their fellow citizens. To those who acted upon them, these 
assurances were a binding definition of what was to constitute 
sound party doctrine during the ensuing four years. What, 
then, did the platforms have to say in regard to the abuses in 
the railway service which have since been vehemently alleged 
to be so manifest and so flagrant? The fancied necessity for 
rates by fiat and business by law-suit is now vociferously 
urged as the paramount issue. What part did this scheme play 
in the election one year ago? 

The Republican platform contained nothing whatever in 
regard to any abuses in the railway service, and not a sugges- 
tion that the powers of the Interstate Commerce Commission 
were not as large as the public welfare required. The Demo- 
cratic platform, after the usual fulminations against trusts and 
combinations, proceeded, “we especially denounce rebates and 
discriminations by transportation companies as the most potent 
agency to promoting and strengthening these unlawful conspira- 
cies against trade; we demand an enlargement of the powers 
of the Interstate Commerce Commission to the end that the 
travelling public and shippers of this country may have prompt 
and adequate relief from the abuses to which they are subjected 
in the matter of transportation.” The Democratic party, there- 
fore, limited its programme to the prevention of rebates and 
discriminations, while the Republican party did not consider that 
the condition of railway transportation was such as to require 
any action whatever. The matter was not mentioned in the 
letter of acceptance or the subsequent utterances of either can- 
didate, and was not put forward by any campaign speaker as a 
pending issue. 
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Upon November 8, 1904, the Republican party was over- 
whelmingly victorious. As just said, no action in the premises 
had been suggested in its platform or by its candidate. Mani- 
festlv, therefore, the President and the Congress were elected 
with the understanding on the part of those who sup- 
ported them that no railway legislation was  contem- 
plated by the party, or was necessary to the public good. It 
cannot be claimed that there is a great popular demand for, or 
a well considered public sentiment in favor of radical action 
which less than one year ago, in the excitement of a national 
election, was not thought of sufficient importance to warrant 
mention in either platform or by either candidate. 

Less than one month after the election, on December 6, 
1904, the matter of rate-fixing was, however, projected 
into politics by the President's annual message to the 
Congress. That part of the message which dealt with 
the subject of railway legislation was entitled “Rebates.” 
It contained some general expressions on the subject of 
rebates and discriminations. The only suggestion which was 
made as to legislation was, however, that the Interstate Com- 
merce Commission should have the power to fix railway rates. 
This was a complete non sequitur. The suggestion had nothing 
whatever to do with rebates, and the power to fix rates would 
have no effect in that regard. 

So far as concerns the law-making power, the matter of rebates 
was fully and finally dealt with by the Elkins law of 1903, 
which renewed the prohibitions of rebates and provided for 
injunctions against them. The Interstate Commerce Commis- 
sion has stated that no further legislation upon the subject is 
necessary or desirable (Annual Report of the Commission for 
1903, pp. 10, 11; Report of 1904, p. 6), and has suggested 
nothing of the sort. None of the bills pending in the 
recent Congress contained any provisions bearing upon 
rebates, and if they had all been passed the _ position 
of that matter would not have been affected in the 
slightest degree. As was recently said before the Senate 
Committee on Interstate Commerce by Mr. Bacon, the leader 
of the rate-fixing propaganda, “so far as concerns paying 
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rebates, upon either the published rates or the rates corrected 
by the Commission, it (the Townsend bill) will have no 
effect whatever.” It is clear, therefore, that the matter of 
rebates is not now involved; it has no relevancy to the legis- 
lation proposed, and no place in the discussion thereof. 

As will be shown in detail, the present scheme is to give 
to the Interstate Commerce Commission power to control 
the commerce of the country by fixing absolute rates of trans- 
portation. The law-making power ordinarily prescribes rules 
of conduct for the citizen and leaves him free to carry on his 
affairs in accordance therewith. Here the plan is not merely 
to establish such rules of conduct, but also to seize future control 
of the property which they affect. It is one thing to prescribe 
that the price of a thing shall be reasonable; but it ts quite 
another thing, and practically a seizure of the pape. to fix 
the absolute price at which tt shall be sold. 


The article in support of this scheme, which appears in 
the present number of the YALE REvieEw,! consists for the most 
part merely in a statement of the distinguished author’s 
opinions. The author thinks it fitting to apply to rail- 
way Officials generally the term “magnates”; he states that 
the arguments contrary to his views proceed from a temper of 
“profound ignorance or profound arrogance,” and some of 
them are “exceedingly disingenuous”; he says that the rail- 
roads have been handled “in ignorance of their true character 
and opportunity,” and that “most of the exploits of corporate 
management are in derogation of true honor.” 

This sort of thing is without value. The very serious ques- 
tion at issue should be settled not by the opinions of anyone, but 
by the facts. The views of the learned author, so far as it is pos- 
sible to define their foundation, seem based upon several assump- 
tions. These are briefly that, (1) the power sought was for- 
merly exercised by the Commission successfully and without 
objection by those whose rights were affected; (2) the power 
would not give the Commission complete control over rates but it 
could act only sporadically—here a little and there a little; (3) 


1 Railway Rates by John Bascom, YALE Review, November, 1905. 
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past experience has shown the necessity of wresting control 
of the railways from their owners, and there is now urgent 
public demand for such action; (4) rates of transportation are 
exorbitant; (5) differences between localities are not due to 
natural laws and can be successfully dealt with by further 
legislation; (6) political rate-fixing will not injure the shippers, 
merchants and investors of the country. 

These positions are supported by no detailed specifications 
of fact, so that the author’s views are not susceptible of precise 
discussion. But the attempt will be made to show generally 
that such assumptions are without foundation. 


The action of the House of Representatives last winter was 
influenced largely by the assertion made at the Republican 
caucus by the Speaker and the Republican leader that the power 
now sought had been exercised by the Interstate Commerce 
Commission, during its first ten years of existence, successfully 
and without objection on the part of those whose rights were 
affected. This statement has had wide circulation. It is 
wholly and even strikingly contrary to the facts.’ 


?An illustration of current misstatement of the facts was contained in 
Senator Knox’s Pittsburgh speech of November 3, 1905. He said “exactly 
such a remedy Congress supposed it gave under the original act, to regulate 
commerce, and it was applied in a number of cases before the decision 
of the Supreme Court that it was not given by the act.” At the hearing 
before the Senate Committee on April 24, 1905 (Testimony, Vol. ii, p. 1026), 
Senator Cullom, who drew the original interstate commerce act, stated as 
follows the view of Congress when the act was passed. Senator Foraker 
said, “then as I understand it, you agree . . . that it was not intended 
to confer the rate-making power.” In reply, Senator Cullom said, “there 
is nothing in the law that justifies the conduct of the Commission in making 
rates to take effect in future and nobody ever pretended there was any such 
thing; but they had power to determine whether a rate now existing is 
reasonable or unreasonable. Then it is for the railroad to reduce the rate 
in accordance with the order.” Moreover, the Supreme Court held (162 
U. S., 184) that no provision of the act warranted the assertion of any 
such intent, either expressed or implied, on the part of Congress. The facts 
stated in the text show that the Commission’s assumption of such power 
was vigorously contested and uniformly disapproved bv the courts. So that 
Senator Knox’s statement was erroneous in every particular—Congress did 
not suppose that it gave the Commission rate-fixing power, and that power 
was not applied in any cases where it was resisted. 
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Very shortly after its creation, the Commission decided 
(in 1887)that its power in respect to rates was to “determine 
whether those which the roads impose are for any reason in 
conflict with the statute” (1 I. C. R., 257), and this language 
was later cited by the Supreme Court of the United States 
(167 U. S., 510) as showing that the Commission did not deem 
itself to be possessed of rate-making power. In December, 
1888, Mr. Henry Fink, who then was and still is a prominent 
railroad officer, in an official communication called the atten- 
tion of the Commission to the fact that it had no such power.! 
In 1889 and 1890, the Circuit Court held, in substance, 
that the Commission had no power to fix future rates 
(37 Fed. Rep., 567; 43 Fed. Rep., 37); and the latter case was 
affirmed by the Supreme Court in 1892 (145 U. S., 263), and 
was later twice cited by the Supreme Court (162 U. S,, 
184, 197; 167 U.S., 479, 493) as having established beyond 
question, as early as 1889, that the Commission had no rate- 
fixing power. In April, 1891, the power was expressly denied 
in an action brought by the Commission in the Circuit Court 
to enforce an order fixing rates (Annual Report for 1891, 
p- 288), and when the case finally came to judgment 
this defense was sustained (74 Fed. Rep. 784). The brief 
for the appellants in the case first below mentioned, filed in the 
Supreme Court at the October Term, 1894, contained the point 
(p. 157) that “the Commission has no power to prescribe maxi- 
mum rates.” This point was sustained by the Supreme Court 
upon March 30, 1896 (162 U. S., 184), the court saying, 
“whether Congress intended to confer upon the Interstate Com- 
merce Commission the power to itself fix rates was mooted in 
the courts below and is discussed in the briefs of counsel; we do 

*Regulation of Railway Rates on Interstate Traffic, by Henry Fink, p. 128. 
The author of this work has had an experience in the railway service of this 
country extending over fifty-four years. For the greater part of this time he 
has held positions of the highest rank and responsibility, and his career has 
been most honorable and distinguished. The views following from such 
experience have infinitely greater value than any theoretical discussions, and 
they are expressed with a moderation and earnestness which make them 
unanswerable. No one who sincerely desires to be informed in these matters 


should fail to read the book and to weigh deeply the conclusions reached by 
one who speaks with such authority. 
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not find any provision of the act that expressly or by necessary 
implication confers such a power (p. 196), and the same thing 
was again held with much vigor upon May 24, 1897 (167 
U. S., 479). 

The facts were, therefore, that the Commission assumed to 
exercise a power which was nowhere conferred upon it; that 
there was no time when the existence of such power was con- 
ceded by the parties whose rights were affected; that as soon 
as the question reached the courts the Commission was held to 
be merely usurping the power claimed, and that, nevertheless, it 
persevered until three decisions of the Supreme Court held 
that it was in error. 

It is idle to seek to draw from these facts any aid for the rate- 
fixing crusade. The circumstances that the Commission made 
this colossal mistake as to its jurisdiction and tenaciously 
persevered until it was repeatedly held to be acting without 
warrant of law, lend no support to the contention that the 
power assumed should now be granted to the Commission. 


What would be the extent of that power? It is claimed that 
general rate-fixing power is not sought, but the Commission is 
to have power to act merely sporadically—here a little and there 
a little. This statement was repeated in the Commission’s 
report for 1904 (p. 8), and has been reéchoed by all the 
leading political rate-fixers with much fertility of iteration. 

Yet this contention has so little merit that it may fairly be 
called empty and foolish. It is obvious that the legislation now 
sought would have the effect of giving the Commission complete 
power over all rates. This point has already been settled by 
the Supreme Court of the United States. In its annual report 
for 1904 (p. 8), the Commission says, “the amendment now 
recommended would confer in substance the same power that 
was actually exercised by the Commission from the date of its 
organization up to the time when the Supreme Court held that 
such power did not exist.” The precise effect of this power has 
been clearly stated by the Supreme Court as follows (167 U. S., 
510): “There is nothing in the act requiring the Commission 

18 
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to proceed singly against each railroad company for each sup- 
posed or alleged violation of the act. * * So that if the 
power existed as ts claimed there would be no escape from 
the conclusion that it would be within the discretion of the 
Commission, of its own motion, to suggest that all the interstate 
rates on all the roads of the country were unjust and unreason- 
able, notify the several roads of such opinion, direct a hearing, 
and upon such hearing make one general order reaching to 
every road and covering every rate.” If the proposed legis- 
lation be enacted, the Commission itself, or any person who- 
soever, whether interested or not (194 U. S., 25), will, there- 
fore, be empowered to institute a proceeding, which will 
include an unlimited number of carriers, and attack innumer- 
able rates. 

There have already been several cases in which the Com- 
mission has acted in precisely that way. The Import Rate case, 
decided in 1894 (2 I. C. R., 658; 3 Id., 417), involved the rates 
upon all shipments from abroad to any interior point throughout 
the country, and the Supreme Court said that the orders therein, 
“instead of being regulations calculated to promote commerce 
and enforce the express provisions of the act, are themselves 
laws of wide import, destroying some branches of commerce 
that have long existed, and undertaking to change laws and 
customs of transportation in the promotion of what is supposed 
to be public policy” (162 U. S., 234). The Maximum Rate 
case (4 1. C. R., 592, 617), decided in 1894, involved in one 
proceeding practically all rates on south bound business east 
of the Mississippi river. The Business Men’s League case (9 
I. C. R., 318), decided in 1902, involved substantially all rates 
from the Mississippi to the Pacific Ocean. 

General rate-fixing would manifestly be the Commission’s 
principal future activity; it does not look forward to the method 
of here a little and there a little. In its annual report for 1893 
(p. 13) the Commission said “every case before the Commis- 
sion, however trivial it may appear, involves in its disposition the 
formulation of principles under the law which have important 
bearing upon the business and the commerce not only of the 
immediate locality, but often of the entire country.” In its 
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annual report for 1897 (p. 35), the Commission said, “the great 
bulk of our orders * * * must pertain to the future. 
These will be orders fixing either a maximum or a minimum 
rate.’ In its annual report for 1904, the Commission said (p. 
29), “it is probably near the truth to say that the cases now 
pending before the Commission directly or indirectly affect 
almost every locality, and, therefore, nearly all of the people of 
the United States.” In his testimony before the Senate 
Committee, Mr. Bacon, the chief advocate of political rate- 
fixing, said, “there are three cases within the past year 
in which large sections of the country are interested—an 
immense population—one of which covers a large part of the 
Pacific coast; another covering the southeastern section of 
the country, with reference to lumber; and the third covering 
the whole country with referenceto hay. * * The rates from 
the different districts are so interlaced with one another that they 
must be considered as a whole.’”’ Mr. Prouty, the leading mem- 
ber of the Commission in rate-fixing activities, said before the 
Senate Committee that the Commission has not a case pending 
which does not involve a future rate and that many single cases 
involve one thousand rates. 

And yet the political rate-fixers placidly go on overruling the 
Supreme Court’s definition of the extent of the power and disre- 
garding the method in which the Commission has sought and 
still seeks to exercise it; they still repeat the specious contention 
that general rate-fixing power is not sought—that “only a small 
number and an increasingly small number (of rates) would be 
likely to be made the ground of complaint!” The considerations 
above show that this contention is absolutely without merit. 
They show that the rate-fixing scheme is condemned without 
escape by the very declaration of the President’s last annual mes- 
sage, that “at present it would be undesirable, if it were not 
impracticable finally, to clothe the Commission with general 
authority to fix railroad rates.” 

The nature of the power for which the Commission has been 
contending so long may be judged from the fact that the mileage 
of the roads is 213,904, and the employees number 1,296,121, or 
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611 to each 100 miles of road, and were paid last year $817,598 ,- 
810; that the gross earnings of the roads last year were 
$1,975,174,091, the operating expenses $1,338,896,253 and the 
capitalization $13,213,124,679; that there are annually filed over 
130,000 tariffs, representing probably at least 1,000,000 rates, 
and it is computed that there are each year 320,000,000 separate 
freight transactions; that the internal commerce of the country 
during last year was about $25,000,000,000 in value.’ The 
proposed legislation would place these vast interests under the 
control of the Commission, and the Attorney General has ruled 
that the Commission would be independent of the courts so long 
as the rates which it fixed did not amount to demonstrable 
confiscation. 

Every varied and complicated business must be treated as a 
whole. It is impossible to dissect it and treat its numerous parts 
separately in accordance with abstract rules, or as the Com- 
mission has said “moral and social considerations and the theory 
of social progress.”” Nothing could be more dangerous to the 
value of railway property than the system now proposed of 
committing its future to the control of a political body, whose 
chief function would be to appease those asserting hostile claims. 
Constant reductions, now here and now there, would easily 
destroy the property. ‘The value of property results from the 
use to which it is put, and varies with the profitableness of that 
use, present and prospective, actual and anticipated. There is 
no pecuniary value outside of that which results from such use 
(154 U.S., 445). “What in fact is property without the bene- 
ficial use of it?” (Alexander Hamilton cited in 158 U. S., 626). 

The frequent threat of possible Government ownership is, 
therefore, without force. That would be far preferable, because 
it would involve payment of the value of the property before 

1As the Commission said in its annual report for 1897, ‘‘ the amounts 
involved in the reductions asked for would be enormous (p. 22), * * * 
the amount of money involved would be much greater than that involved in 
the decisions of any trial court in the United States. The results would 


naturally be of more importance to the litigants than those of any trial court 
(p. 26). It might well have said than those of all the courts together.”’ 
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its earning power is destroyed.’’ But the effect of the present 
scheme would be to insidiously break down the earning power 
without paying for the property. This would be effected by 
such gradual steps that the constitutional guaranties of property 
would, in the opinion of the Attorney General, be unavailing 
against any separate step in the process. But the process as a 
wit le would result in confiscation. 

What necessity exists for thus imperiling the greatest indus- 
trial interest in the country? The best test of actual conditions 
is not the clamor of the moment, but the facts showing how 
many well-founded complaints as to rates there have been in tne 
last eighteen years, and what the conditions were when the 
present outcry began. 

From its creation in 1887, until October, 1904, the Interstate 
Commerce Commission rendered two hundred and ninety-seven 
formal decisions, an average of about seventeen and one-half 
per annum. Action favorable to the complainants was taken in 
one hundred and ninety-four, or about fifty-five per cent. of the 
cases decided, so that the complaints coming before it which the 
Commission held to be meritorious averaged eleven and one-half 
perannum. In about eighty per cent. of these cases the carriers 
complied with the Commission’s decision. Since 1887, forty- 
three suits in all have, however, been instituted to enforce finally 
the orders of the Commission as to rates. Of these only thirty- 
four have been finally adjudicated. This is less than two cases 
perannum. In one case the Commission was sustained at circuit 
and there was no appeal, as the matter was unimportant; in one 
case it was sustained in part by the Supreme Court. These were 
both cases of discrimination between localities. In the other 
thirty-two cases the Commission was reversed. This shows one 
and one-half affirmances and thirty-two and one-half reversals. 
Some of the early reversals were due to the Commission’s per- 

'In his speech at Raleigh on October 19, 1905, the President said, ‘‘I do 
not believe in government ownership of anything which can with propriety 
be left in private hands, and in particular I should most strenuously object to 
government ownership of railroads.’’ But government rate-fixing would 
seize control of the earning power of the property, while dodging responsi- 


bility for its value or operation. Manifestly government ownership would be 
much the ‘‘squarer deal.’’ 
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sistent claim of rate-fixing power notwithstanding the decisions 
of the Circuit Court to the contrary, made as early as 1889 ( 37 
Fed. Rep., 567)... But that matter was finally settled against 
the Commission’s claim by the Supreme Court in 1896 and 1897; 
yet the reversals have since gone on in about the same way. 

It has been urged by way of explanation that these reversals 
have always been upon the law and not upon the facts. Detailed 
examination of the cases shows this to be erroneous. But if it 


1The above facts are established by an independent examination of the 
subject made by Mr. H. T. Newcomb, of Washington, which has been 
embodied in two pamphlets recently published, one entitled ‘‘ The Work of 
the Interstate Commission,’’ and the other ‘‘ The Federal Courts and the 
Orders of the Interstate Commerce Commission.’’ The results differ slightly 
from those stated in the recent report of the Interstate Commerce Commis- 
sion in reply to the resolution of the Senate. 

This report states that there have been three cases of excessive rates found 
by the Commission which have been sustained by the courts. These are enum- 
erated as the Minneapolis case (51. C. C., 571), the first Colorado Fuel & Iron 
case (6 1. C. R., 488), and the Savannah Naval Stores case (8 I. C. R., 377). 
In point of fact, in the Minneapolis case there was no decision by any court, 
and the Commission’s claim that it was sustained seems to be based upon 
the assertion that while the case was pending the carriers substantially 
complied with the order of the Commission. In the Colorado Fuel & 
Iron case, the Commission filed a petition to enforce its order and a plea to 
the jurisdiction was overruled, but there was no decision on the merits, as 
the carriers complied with the order ; thereafter the carriers raised the rates, 
claiming a change in conditions, and the Commission sued to enforce its 
original order ; when the case reached the Circuit Court of Appeals the Com- 
mission’s order was mo¢ sustained, but overruled (101 Fed. Rep., 779). The 
Savannah Naval Stores case is shown by the opinion of the Commission to 
have been really a case of discrimination rather than of unreasonable rates. 

In making up the list of cases of unjust discrimination decided in its favor, 
the Commission repeated the three cases just given, and added thereto the Social 
Circle case (4 I. C. R., 744) ; the New York and Northern case (3 I. C. R., 
542) ; the St. Cloud case (8 I. C. R., 346) ; the Tifton case (9 I. C. R., 160), 
and the California Orange Routing case (g I. C. R., 182), making eight in 
the course of eighteen years. In point of fact, there was no court decision 
on the merits in any of these additional cases except the Social Circle case 
and the Orange Routing case. The Commission’s claim seems to be based 
upon the fact that the carriers complied with its orders while the cases were 
pending. 

This reduces the cases in which the courts have finally affirmed the Com- 
mission to three, none of which were cases of unreasonable rates. These 
were the Savannah Naval Stores case, in which the Circuit Court sustained 
the Commission and the railroads complied with the order without appeal ; 
the Social Circle case, in which the Commission was sustained by the Supreme 
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were the case, what shall be said of the competency of a tribunal 
of lawyers whose decisions have been almost invariably reversed 
for errors of law? Is that condition aided by the suggestion 
that a number of cases involved the same error of law? How 
many times must a tribunal repeat an error of law before it shall 
be held to realize its error? And if the Commission was always 
wrong on the law, what need have the courts had to consider the 
facts in detail? This course of decision still continues. Within 

















Court in part only, and the Orange Routing case, where there was con- 
siderable difference of opinion among the Commissioners and the question 
involved was not one of rates, but of the right of the carrier to decide the 
route which shipments should take. In this case an appeal is still pending. nM 

It will be seen, therefore, that no case of unreasonable rates has ever been 
sustained ; that one case of discriminating rates was sustained by the Circuit 
Court and there was no appeal; one case of discrimination was sustained by 
the Supreme Court in part, and the other case upon which the Commission 
relies did not involve a question of rates. In all other cases as to rates the 
Commission has been overruled. The total number was thirty-four. The 
result may be stated as one and one-half affirmances to thirty-two and one- 
half reversals. 

This is the result which moves the distinguished contributor to this number 
of the Review to say that the ‘‘ ability, diligence and conservative character 
of the Commission have been such as to claim public confidence * * we 
should regard the success of the Commission as all that we had any right to 
expect.’’ Did he anticipate zzvariable reversals ? 

One of the most laborious and ingenious of the attempts which have been 
made to explain this record appears in the Atlantic Monthly for October. 
The learned author’s conclusion seems to be that the courts are as much to 
blame as the Commission, because some of the judges were inclined to sustain 
orders of the Commission which were finally held erroneous. It is difficult 
to see how the character of the Commission’s work is aided by the fact that 
its errors were shared by some persons other than the Commissioners. Nor 
does that fact make it any less obvious that great injustice would have 
resulted from making the orders of the Commission effective before the courts 
passed upon them finally. The author concludes that the Commission’s work 
has been ‘‘ on the whole a successful attempt at interpretation of the statute.’’ 
How can a work of statutory interpretation be described as ‘‘ successful ”’ 
when it has been erroneous almost without exception ? It may satisfy some 
unknown standard of ‘‘ economics,’’ but as a matter of jurisprudence such 
‘‘an attempt at interpretation’’ must be regarded as ludicrous rather than 
**successful.’’ 

The learned author’s views regarding interpretation of statutes are evidently 
somewhat confused, not to say Pickwickian. Thus he describes the Interstate 
Commerce act as ‘‘ emasculated,’’ because the Supreme Court has enforced 
its provisions as passed by Congress, rather than as sought to be extended and 
enlarged by the Interstate Commerce Commission. 
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the last few months the courts haw =sverruled the two most 
important orders of the Commiss'ca which were pending— 
namely, those in the Nebraska long and short haul case and in 
the case regarding rates on hay and straw. The reversal in the 
latter case was upon the grounds that the Commission sought to 
exercise power which the Supreme Court had held in 1896 was 
not conferred upon it by law, and also that its standard of com- 
parison of rates was erroneous. 

The facts about the matter have been, therefore, that since 
the interstate commerce act was passed in 1887, the Commission 
has found an average of eleven and one-half complaints in 
each year which it deemed to be well founded. In four-fifths of 
these cases the carriers acquiesced in the Commission’s decision. 
Of the cases which finally went to the courts only one and 
one-half were sustained in all this long period, while thirty-two 
and one-half were reversed; that is to say, about ninety-three per 
cent. were reversed. This indicates that there were practically 
no complaints which could stand the test of judicial scrutiny. 
The rulings of the Commission can never have any force as 
adjudications (154 U. S. 485, 489); the courts alone can ad- 
minister justice and determine rights of property. Under 
their ultimate decision practically none of the Commission’s 
rulings which were litigated have been shown to be well founded. 
This establishes beyond possibility of doubt that no such cry- 
ing evils as are now alleged have really existed. 

Therefore it was natural that until the President’s last annual 
message, there was no general demand for action in the matter 
of rate-fixing, and neither party had deemed it sufficiently 
important to warrant mention in its platform. 


There is no foundation for the assumption that rates are 
exorbitant. Cases in which rates have been shown to be unrea- 
sonable in themselves are practically unknown. From 1887, until 
October, 1904, the Commission found twenty-six cases of rates 
unreasonable in themselves, or about. one and one-half annually. 
Further than this, not one of these decisions was sustained 
by the courts and there has not been a single case of a rate 
unreasonable in itself established in the courts since the interstate 
commerce act was passed. Substantially no one having accurate 
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knowledge of the facts, questions that the rates are reasonable. 
As Mr. Bacon said before the Senate Committee, “we do not 
claim that rates are generally excessive. They are not. They 
are generally regarded as reasonable.’””’ And Mr. Prouty said, 
“in my opinion the railroad rates of this country are lower than 
they would have been, had they been made by any interstate 
commerce commission in the world.” 

In 1904, the rate per mile on freight was .78 cents per ton, 
and on passengers was 2.006 cents each. The official publica- 
tions of the Government show that from the year 1887 until 
1904, inclusive, prices generally increased 7 per cent. while 
the rate per ton mile of the railroads decreased twenty-four per 
cent. Notwithstanding this rise in prices generally, the freight 
rate per ton mile in 1904 was only fifty-six thousandths of a cent 
higher than the lowest point ever reached. The figures in the 
United States, namely, .78 cents per ton mile for freight and 2.006 
cents per mile for passengers, compare with freight rates per ton 
mile in England of 1.93 cents; in Germany of 1.42 cents; 
in France of 1.55 cents; in Austria of 1.16 cents ; in Hungary 
of 1.30 cents, and passenger rates per mile in England of 4 cents 
and in Germany of 3.8 cents. It has been said, without con- 
tradiction, that a reduction in the earnings of the railroads 
amounting to one mill per ton mile would extinguish all possi- 
bility of dividends and a reduction of one and one-half more 
mills would extinguish all possibility of interest.’ 

These facts show that the existing rates are not unreasonable. 
That is so generally conceded that further argument upon the 


point is unnecessary. 


The present agitation is based principally upon alleged dis- 
criminations between localities. But the record shows that dis- 


' For an average day’s wages a workingman can travel the following num- 
ber of miles in the countries below named: United States, 65; Great Britain, 
35; Germany, 53; France, 40; Belgium, 36; Italy, 38; East India, 21. 

The daily wages of engineers in the United States are $4; in England, 
$1.62; in Belgium, $1.01. Those of firemen in the United States are $2.28 ; 
in Great Britain, .o1; in Belgium, .72. Those of laborers in the United 
States are from two to four times greater than those in the other countries. 
In the United States labor receives 40 per cent. of the gross earnings and 
capital 25 per cent. In Great Britain labor has 27 per cent. and capital 38 
percent. In Germany the division is equal. 
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criminations within the statutory prohibitions have had no sub- 
stantial existence. Moreover it is clear that such differences 
between localities as really exist arise from natural causes and 
cannot and should not be changed by statute. 

It is not all discriminations or preferences that fall within the 
inhibition of the statute; only such as are unjust and unreason- 
able (145 U. S., 284). The very terms of the statute that 
charges must be reasonable, that discrimination must not be un- 
just, and that preference or advantage to any particular person, 
firm or corporation, or locality must not be undue or unreason- 
able, necessarily imply that strict uniformity is not to be en- 
forced; but that all cicumstances and conditions which reason- 
able men would regard as affecting the welfare of the carrying 
companies, and of the producers, shippers and consumers should 
be considered by a tribunal appointed to carry into effect and 
enforce the provisions of the act (162 U. S., 218). The mere 
circumstance that there is, in a given case, a preference or an 
advantage, does not of itself show that such preference or 
advantage is undue or unreasonable within the meaning of the 
act” (/d., 220). 

Claims that preferences exist and that they are unjust or un- 
reasonable arise from the natural desire to secure equal advan- 
tages with others. ‘The rate is of very little consequence to the 
merchant, provided it is the same to his competitors as to him- 
self.”” (Annual Report for 1897, p. 18.) As Mr. Bacon said be- 
fore the Senate Committee, ‘it makes no difference to a shipper 
what the absolute rate is, whether it is high or low, if nobody else 
has a lower rate with which he comes into competition or which 
would debar him to a certain extent from securing his share of 
the business.” The efforts of traffic officials to maintain sub- 
stantial equality among shippers have had more to do than any 
other cause with the reduction of rates and their proper adjust- 
ment as between different localities. By reason thereof the 
business of the country has extended so that its various produc- 
ing regions each reach as many markets as possible. This is 
obviously to the advantage of the general body of producers 
and consumers, as well as of the carriers. 
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Substantially no discriminations within the statute have, how- 
ever, been shown to exist, and the present remedies are ample. 

All undue and unreasonable discriminations or preferences 
have been prohibited since 1887; yet with one and one-half ex- 
ceptions, the Commission has been overruled in all of its findings 
of discriminations or preferences which have been passed upon 
by the courts. This, of course, shows that there has been no 
serious injustice as between localities; practically no cases in 
which it was alleged have had sufficient merit to stand the test of 
judicial investigation by the ordinary processes. The remedies 
under the original act have been sufficient, and since 1903, the 
further remedy by injunction has been provided by the Elkins 
law (189 U. S., 274). 

Moreover, differences between localities depend in reality upon 
causes incident to the operations of commerce. Statutes to do 
away with them would be useless and undesirable. As long ago 
as 1893, the facts in regard to this matter were very clearly ex- 
pressed in an address by one of the Commissioners embodied in 
the annual report of the Commission. “It is idle to look for- 
ward to an adjustment of rates which, as applied to localities 
and differently circumstanced persons, will bear no heavier upon 
one than upon another. Such mathematical equality is mani- 
festly unattainable through human endeavor; not even common 
control of all railways through consolidated ownership or 
government purchase could accomplish such a task of equali- 
zation for thousands of places and millions of persons. Cer- 
tainly the much vaunted theory of uniform charges for all traffic 
would, under the greatly diversified conditions which now prevail 
throughout the country, have the opposite effect, and inflict 
greater discriminations than arise under the existing general 
practice of fixing charges which attract traffic to the various 
lines. Uniform rate per mile on all traffic for any distance 
would arbitrarily limit commerce to sections and greatly restrict 
production.” (Annual Report for 1893, p. 218.) ‘Trade is 
no longer limited to circumscribed areas; distance hardly ever 
bars the making of commercial bargains between widely sepa- 
rated parties, and almost every article of commerce finds the 
competing product of another region in any place of sale. The 
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consequence is that the products of the farm, the forest, the mill 
and the mine are continually demanding from carriers rates ad- 
justed to values in particular markets. It is this competition of 
product with like product, of market with market, that has 
induced carriers, in their eagerness to increase the volume of 
their traffic, to continually reduce their rates to market points. 
Such competition is the competition of commerce ttself; the 
strife between competing industries which the public interest 
demands should be left free from fettering laws and uncontrolled 
by restraining combinations’ (Id., p. 219).' 

As a learned economist said before the Senate Committee, 
“a great many of these complaints will never be settled, because 
the conditions are against the places.””’ Those natural laws must 
control over which the rate-fixers often make so merry. It is 
not really a matter within the scope of legislation; one half of 
the population of the country lives in States where there are no 
rate-fixing commissions, comparatively at peace; while in the 
States where railroad commissions have rate-fixing power, 
questions of alleged discrimination between localities and classes 
of traffic are as frequent and acute as ever. 

But it is quite obvious how the existence of such power in a 
political body would cripple and destroy local interests. By 
reason of their inability to fix rates, the State commissions have 

1Compare these words of statesmanlike wisdom with the views of the dis- 
tinguished economist who appeared before the Senate Committee to say that 
transportation to distant points should be discouraged because it involves ‘‘ an 
economic waste’’ (Statement of Mr. Ripley, pp. 2, 13, 15, 16, 17, 20, 33) ! 
So, too, the same authority urges in the Atlantic Monthly for October that 
a beneficent government should restrict the people to the markets where they 
can do business with least use for transportation. 

The animating principle of the traffic official is to adjust rates so as to 
enable as many people as possible to do business—to secure the greatest good 
to the greatest number. But the ‘‘economic’’ suggestion is that ‘‘ there is 
too much elasticity of rates’’ (Statement, p. 46)—apparently business in the 
several localities should be limited to those who can carry it on with least 
expense to themselves, while the remainder should be commercially extin- 
guished. ‘‘ Any change in rate adjustments,’’ the author calmly says in the 
Monthly, ‘‘ must, of course, operate to put somebody out of business. You 
cannot preserve the old relativity and still do justice all round.’’ Useless 


transportation should be avoided and commerce rather should be laid ‘‘ waste ”’ 
to satisfy the rules of economics ! 















1905] Rates by Frat and Existence by License. 277 


inevitably fallen back upon mere distance tariffs. The effect 
of this was stated by Mr. Bacon to the Senate Committee as 
















: follows: “If the cost of transportation may be figured out to 
8 a certain amount per ton per mile, and if that cost were applied 
f upon every commodity offered for shipment, it would exclude 
:. from transportation at least nine-tenths of the traffic of the 
e country. If the Government undertakes to establish the rates 
7 primarily, it must reach to a large extent the mileage basis of 
d establishing these rates, and in my judgment nothing would be 
more detrimental to the commercial interests of the country than 
' the establishment of such a basis.” 
: If the Interstate Commerce Commission had such power over 
t the country generally, the incessant cry would be that every local- 
. ity that has natural advantages is entitled to the benefit of those 
; advantages” (Statement of Mr. Bacon, pp. 46, 47). As has 





been well said, the task of Sisyphus would be a pleasant pastime, 
compared with the Commission’s efforts to satisfy these claims. 
Inevitably each producing locality would be shut up within its 
own little market, and as soon as it reached the point where the 
distance tariff applied in favor of the producer at another point, 
it could go no further because the rates would draw a dead line 
beyond which commerce could not pass. Both Eastern and | 
Western markets would be insufficient, and their farmers, manu- 
facturers and merchants would be shut out from the more dis- | 
tant markets in which their produce and their goods are now 
exchanged for each other. The effort to prevent natural differ- 
ences by statute would thus lead to contraction of practicable 
markets and destruction of commercial competition. The 
result would be, in general, decrease in production and increase 
in prices. 

These considerations establish that no new legislation for the 
purpose of securing relative justice as between localities is 
needed or would be desirable. 

























Political rate-fixing would in other respects, too, seriously, 

injure the shippers, the merchants and the investors. 
Irrespective of the reasonableness of the rates in themselves, | 

it is proposed to confer upon the Commission power to determine 
















278 Yale Review. [ Nov. 
what rates shall prevail over the various routes at respective 
competing points. This would concentrate in a single political 
board power to determine the commercial and industrial future 
of all the localities throughout the country. Paraphrasing the 
Commission’s language, the proposed legislation would, there- 
fore, “put into its hands the power to determine what localities 
shall pay and what receive tribute.” (Annual Report for 1897, 
p. 45.) As almost all of the Commission’s orders as to the rates 
which have come before the courts have ultimately been over- 
ruled, it is obvious that the localities affected by its errors would 
suffer gross and unwarranted injury. It is impossible to foretell 
what disastrous results, not only to the railroad companies, but 
also to the shippers and merchants in the different localities, 
would follow the exercise of such power. If a rate should go 
into effect at once and afterward be set aside, the injury to local 
interests would necessarily be irreparable. 

If the Commission is thus to divide the country into zones 
so as to settle “the just relation of rates” and “the rightful 
benefits of location,’ (to use its own expressions), business 
will be very precarious for those who ship to considerable dis- 
tances. The Constitution provides that “no preference shall 
be given by any regulation of commerce or revenue to the 
ports of one State over those of another” (Art. I, sec. 9, subd. 
5). It is true that the Commission and the Attorney-General 
are somewhat inclined to belittle this provision of the Constitu- 
tion, but the Supreme Court has said that this means absolute 
geographical uniformity of regulation, “so that all regulations 
of commerce or revenue affecting commerce through the ports 
of the States should be the same in all ports’ (178 U. S., 
104).1. This rule cannot be evaded. The Commission, 
therefore, could not make rates and differentials for the 
purpose of enabling one section of the country to compete 

1 For some inscrutable reason the distinguished author of the article in the 
present number of the Review seems to think that this limitation upon the 
power of the national government to destroy the rights of property, has some 
bearing upon the use which the owner may make thereof! 

The writer in the October Atlantic Monthly, too, seems to share the view 


that the citizen’s control over his property is in some way affected by the 
constitutional guaranties against governmental interference therewith ! 
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with another in its foreign commerce, while the railroads them- 
selves facilitate such competition in every fair way. There 
could be no blow to commercial competition equal to this— 
as Mr. Prouty said before the Senate Committee, “you could not 
have competition without differentials.” Of necessity political 
rate-fixing would destroy at each port the competition of the 
more distant producers, so far as concerns foreign commerce. 
Such rate-fixing would establish rigid methods of transacting 
business which would arrest commercial progress. The traffic 
officials would be extremely reluctant to reduce rates, because 
their restoration would be practically impossible. Even a rate 
fixed by the Commission would be incapable of change without 
a proceeding as dilatory as a lawsuit, and as the Commission 
proceeded the scope of this rigid condition of rates would con- 
stantly extend. Every practical man must realize that business 
is carried on successfully by negotiation and agreement of the 
parties rather than by the judgment of any tribunal. “Business 
by law-suit” would be a lamentable failure. There is no suc- 
cessful branch of business in which the general future relations 
of those engaged therein are regulated by public officials, 
whether an administrative commission or a court of justice. 
Future development, too, would be obstructed and in great 
part prevented. “The location of new business enterprises is 
frequently settled since the passage of the act to regulate 
commerce, as well as before, not so much by the wishes of those 
who control them and the advantages for economical produc- 
tion or trade afforded at particular places, as by the favorable 
transportation rates which railway managers can be induced 
to put in force’ (Annual Report for 1894, p. 57). This process 
of development can be continued only through gradual reduc- 
tions of rates, and in its continuance shipper, carrier and con- 
sumer are alike interested. The effort of the railways is to 
“keep everyone in business’—to secure the greatest good of 
the greatest number. “It is for the interest of the public that a 
railroad should have the right to develop an industry on its own 
lines” (Mr. Prouty’s Statement, p. 50). But this process will 
be arrested if the rates are subjected to the final veto of a body 
having no substantial interest in the success of the transportation 
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business or of the industries upon the particular lines concerned, 
and whose sympathies are, perhaps, elsewhere. 

Political rate-fixing would be merely a step toward universal 
political direction of interstate commerce. Congress is not 
given by the Constitution any express authority over the carriers, 
They are not in general incorporated by the national government 
and receive no franchises from it. It is, therefore, erroneous 
to suppose that there is any special power arising by reason of 
any grant from that government. The entire power of 
Congress arises from the provision of the Constitution that it 
shall have power to regulate commerce with foreign nations and 
among the several States (Art. I, sec. 8, subd. 3). But the 
shipper of goods is engaged in interstate commerce even more 
than the carrier of the goods shipped. The shipper and his 
business are, therefore, quite as much within the power of 
Congress as the carrier and its business. 

A high officer of the Government has been urging for some 
time that engaging in interstate commerce as a means of liveli- 
hood shall no longer be a right but a privilege to be enjoyed 
only by those possessing a /icense on such terms as the Govern- 
ment shall see fit to prescribe; the citizen shall be permitted 
to make his living only upon such conditions as the Government 
may fix. In his recent speech at Atlanta, the President said 
that, in his judgment, “all corporations doing an interstate 
business—and this means the great majority of the largest 
corporations—should be held accountable to the national govern- 
ment, because their accountability should be coextensive with 
their field of action.”* But, as already pointed out, whatever 
power the national government possesses is not over corpora- 
tions especially, but over interstate commerce, so that this 
doctrine of “accountability” and control applies as much to 

* With these socialistic views may be compared the expressions of Mayor 
McClellan in his speech of acceptance on October 5, 1905. “As a Democrat, 
I believe that the community is best governed which is least governed, and 
that where individual effort and private enterprise can accomplish the same 
result as government, government has no right to interfere. The 
confiscation of private property, even by a municipality, is not yet recognized 
as Democratic doctrine by the Democracy of New York.” It is gratifying 


to know that the author of these courageous and statesmanlike expressions 
has been re-elected, notwithstanding venomous opposition from every possible 


source, 
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all individuals engaged in interstate commerce as to corpora- 
tions so engaged. The proposed legislation would, therefore, 
be in the direction of general socialism, which would affect 
manufacturers, shippers and carriers alike, and would subject 
to political control the question what the citizens of the country 
shall be allowed to earn by use of their constitutional rights of 
liberty and property. 

For these reasons, among others, rates by fiat would play 
havoc generally and existence by ticense would be intolerable. 
The railroads would no longer be controlled by the vigorous 
policy of private enterprise but by the rigid governmental 
methods which in other countries have kept up the rates and 
kept down the service. Like Frankenstein in the story, the 
country would be at the mercy of the monster which it had 
created. Before long the political platform of one party would 
demand “‘a square deal’ for the ports of the Atlantic seaboard, 
and that of the other for those of the Gulf. Over all the din of 
partisan politics would be heard what Daniel Webster called 
“the shrieks of locality.” Every statesman in the land would 
be busily occupied with “regulating,” in the interest of his imme- 
diate constituency, both carriers and shippers engaged in inter- 
state commerce. The merchants and the investors would be 
the helpless sport of every unreasoning clamor and the shining 
mark of every blatant demagogue. 


The substantial value of the Commission has been in the way 
of settling controversies without litigation. In that way 
apparently about ninety per cent. of the complaints filed with it 
have been adjusted.1 This method is very useful and should 
be continued. 


'In arecent pamphlet by Mr. Joseph Nimmo, Jr., entitled ‘‘ Governmental 
Ownership the alternative of Governmental Rate-Making,’’ some interesting 
figures are given in regard to the work of the Commission since its creation 
in 1887. The total number of freight transactions has been approximately 
3,000,000,000 ; the number of informal complaints disposed of by the Com- 
mission has been 8,000; the number of formal complaints has been 770, of 
which 370 have never come to a hearing; the number of formal complaints 
which have come before the courts has been 45, and the total number of cases 
in which the Commission was sustained by the courts has been one and 
one-half. 
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The question now is as to the remaining ten per cent. which 
constitute the contested cases. In eight per cent. of these the 
carriers have heretofore acquiesced in the recommendations of 
the Commission, leaving but two per cent. to be considered. The 
delay in disposing of them has been due to the proceedings before 
the Commission. These consist in admitting all sorts of matter 
presented, irrespective of the rules of evidence (194 U. S., 25); 
long arguments; opinions by the Commission, and ultimately 
an order. As the Commission has itself said, these proceedings 
“bind nobody and go for nothing” (Annual Report for 1897, 
pp. 31, 33). The Supreme Court has decided that an order 
of the Commission under the terms of the Constitution can never 
have force as an adjudication (154 U. S., 485, 489). These 
proceedings before the Commission are, therefore, merely dila- 
tory and serve no useful purpose. Whatever delay exists, 
arises there. 

In the courts there is no delay of any meritorious claim. Ref- 
erence has often been made to the time “required to secure the 
enforcement of an order of the Commission by application to 
the courts.’ It would be enough to say that such orders have 
not been enforced because they have almost invariably been 
erroneous. In addition, the provisions as to procedure in the 
courts expedite these cases in every possible way. The courts 
act on as short notice as possible, without formal pleadings or 
proceedings; the constitutional protection from self-crimination 
has been removed by statute so that anyone can be compelled to 
testify; cases arising under the statute have preference over 
everything save criminal cases; individuals or corporations 
violating the act are subject, whether shipper or carrier, to heavy 
fines; the provisions of the act may also be enforced by decree 
in equity, with subsequent contempt proceedings in case of dis- 
obedience, and appeal lies directly to the Supreme Court in all 
cases. This is the most simple and expeditious procedure with 
reference to any known subject matter. It is clear, therefore, 
that there can be no delay in the courts. 

The difficulty at present is that the Commission attempts to act 
both as prosecutor and judge. It has defined itself as “‘a special 
tribunal engaged in an administrative and semt-judicial capacity 
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investigating railway rates and practices’ (Annual Report for 
1896, p. 71). To these functions it is now sought to add the 
legislative function of making rates. It is one of the funda- 
mental principles of the American constitutional system that the 
powers of government are divided into three separate depart- 
ments, the executive, the legislative, and the judicial, and that 
these functions must be exereised by different public servants. 
The attempt is to endow the Commission with powers belonging 
to each of these departments. In that case it would occupy the 
unique position of exercising all three of the powers of govern- 
ment. Such a scheme is abhorrent to Anglo-Saxon principles 
of liberty,! and must end in failure. 

The true remedy lies in the enforcement of existing statutes, 
which will prevent rebates and discriminations; and resort by 
the Commission directly to the courts without dilatory prelimi- 
naries, so as to secure expeditious action by the only branch of 
the Government which is empowered by the Constitution to ad- 
minister justice and determine rights of property. This remedy 
is authorized by the Elkins law and is fully sanctioned by the 
Supreme Court (189 U. S., 274); it will prevent unjust dis- 
criminations and undue or unreasonable preferences. So far 
as concerns reasonableness of the rates, it is obvious that the 
present method under which the Commission has power to pass 





Tt is believed to be one of the chief merits of the American system of 
written constitutional law, that all the powers entrusted to government, 
whether state or national, are divided into three grand departments, the 
executive, the legislative, and the judicial; that the functions appropriate to 
each of these branches of government shall be vested in a separate body of 
public servants, and that the perfection of the system requires that the lines 
which separate and divide these departments shall be broadly and clearly 
defined’’ (103 U. S., 190). 

‘*There is also in the public mind a sense of incongruity between the prose- 
cuting function, involving as it does detective methods and an attitude of 
hostility, and the judicial function, rightly expected to require impartial and 
just investigation and decision of controverted questions of law and fact. It 
is a fundamental principle and generally provided for by statute, that every 
man shall have a fair trial before a tribunal free from any possible bias that 
might arise from relationship, interest in the result, or partisan connection as 
attorney or counsel, or who may become a prosecutor in the transaction ’’ 
(Annual Report of the Interstate Commerce Commission for 1889, p. 106). 
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upon existing rates has been effectual, since no case of unreason- 
able rates has ever been judicially established. 

But if the Commission’s decisions become operative without 
judicial sanction, the property of the carriers will easily be 
destroyed by gradual legislative fiat without judicial protection, 
According to the opinion of the Attorney General, the courts will 
have no power of review, because the successive steps considered 
separately will involve legislative discretion and will not meet 
the legal definition of confiscation.t The courts will, therefore, 
be powerless to protect the property from this insidious process, 
As the result of successive acts of legislation by the Commission, 
here a little and there a little, the value of the railway property 
of the country will easily be frittered away. 


Davip WILLcox. 
Delaware and Hudson Co. 


*In Senator Knox’s Pittsburgh speech of November 3, 1905, this precise 
result seems to be contemplated. He says that a rate fixed by the Commis- 
sion should be final, subject only to attack for unlawfulness in the Federal 
courts. That, of course, would preclude the courts from reviewing any 
exercise of discretion by the Commission. Yet, with lamentable inaccuracy, 
the Senator proceeds: ‘‘the railroads enjoy a complete remedy against injustice, 
which it is not proposed to take away.” But it is obvious that the railroads 
could have no remedy whatever for misuse of the discretion of the Commission. 

This was indicated exactly by Chairman Knapp of the Interstate Commerce 
Commission in a recent address before the students of Cornell University 
as follows: ‘‘Between the rate which the courts would not condemn as 
unreasonably high and the rate imposed by public authority which the courts 
would not condemn as unreasonably low, there is a considerable, and in 
many cases a very considerable, margin which measures the range of legislative 
discretion.” 

Within that range there will be no review—the Commission will be omnip- 
otent. Without warrant of law it assumed for some time to exercise this 
gigantic power, and ever since the Supreme Courts overruled its action in 
the matter the Commission has been striving to secure this absolute control 
of the country’s commerce. Was there ever a more vaulting ambition? What 
public official in any country has ever wielded such unlimited authority? 








COMPETITION IN LIFE INSURANCE. 


OMPETITION has been defined as ‘“‘worthyeffort toexcel.”’ 

In the production of material goods, this generally takes 

the form of an effort to produce goods of a superior quality, or at 

reduced cost to the consumer. But it also takes on other forms. 

It is manifested in an effort to place goods on the market, or to 

create, or to increase, or even to decrease the demand for goods 
of a given kind or quality. 

In a discussion of this effort to excel, in the ordinary industries, 
we have to deal with questions concerning supply and quality of 
raw material, proximity of raw material to the manufacturing 
establishment, adaptability of production to machine methods, 
power facilities, proximity or remoteness of markets, methods of 
transportation which affect cost and quality of service, climatic 
conditions, fungibility of goods, patent rights, the use of sub- 
stitutes, etc. But these are not of much importance in the insur- 
ance business; most of them can be eliminated entirely; a few 
can be admitted when made subject to a proviso. 

In life insurance there are three principal elements that are 
subject to legitimate competition. They are mortality, interest 
and expense. To what extent these are subject to competition 
is a matter of some dispute. The monthly Journal of Insur- 
ance Economics (Nov. 1900, p. 195) has the following to say on 
this subject : 

“The elements of cost in life insurance which determine price 
are mortality, interest and expense. In regard to mortality and 
interest the state has seen fit to exercise paternal oversight and 
fix the limit of safety. In regard to expense the state is silent, 
and this element in the cost price of insurance has become sub- 
ject to the influence of competition, and varies according to the 
needs and desires of the several companies. As a result of this 
competition, the cost of placing new business has increased far 
beyond the loading provided for expense. The deficiency is 
supplied from the surplus fund belonging to the old policy 
holders.” 
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This is true in so far as it refers to the increase in expense 
rate above the loading provided for expenses. But exception 
may well be taken to the assertion that the state has fixed a 
limit on mortality and interest. True, it says “limit of safety,” 
but that it is all it can possibly mean, for it does not follow that 
the fixing of a limit of this kind eliminates those elements of cost 
from competition. The state has fixed a limit on interest 
assumption, above which the companies are not allowed to go, 
and a limit on mortality assumption below which the companies 
are not allowed to go, in bidding for new business. But, as 
nearly all life insurance in the United States is conducted, nom- 
inally at least, on the mutual plan, competition is free to play 
within the limits fixed by the state. That is to say the interest 
rate earned by the companies might rise to infinity, and the death 
rate might fall to zero without meeting with any legal restric- 
tions. As a matter of fact mortality and interest are frequently 
mentioned in companies’ advertisements while the expense rate 
is seldom mentioned and only a few companies compare results 
on this basis. Mortality is, of course, subject to natural law, the 
force and trend of which are shown by mortality tables that have 
been compiled from the experience of companies and from public 
records of various kinds. But this fact does not eliminate the 
element of mortality from competition. Medical examination 
is required by all the companies, but the severity of such exami- 
nations varies considerably and in some cases the “commission 
hunger” of the agent may induce the examiner to be lenient. 
This requires the greatest vigilance on the part of company offi- 
cials. Some companies maintain salaried inspectors in the field 
to report cases of fraud and for other purposes. The writer has 
been informed by good authority that some of them will go so 
far as to induce a policy holder to lapse his policy, if it is found 
that he has contracted an incurable disease, although he was in 
perfect health when the policy was issued. 

The influence of occupation and “moral hazard’ on mortality 
has not been fully recognized. Some companies exclude per- 
sons engaged in certain occupations and charge extra premiums 
for others, but the practice is far from uniform, and the classi- 
fications are arbitrary and incomplete. Age has been the one 
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dominant factor in determining premium rates. Fraudulent 
claims must also be guarded against. Here again the practice 
of companies varies greatly. The story is told of a man who 
was found guilty of crime and was sentenced to death. The 
company in which he was insured was so eager to advertise its 
promptness in paying claims that it paid the face of the policy 
to the beneficiary’ only a day or two after sentence had been 
pronounced. A few days later the man was given a new trial 
and was acquitted, but the money had already passed from the 
treasury of the company, and could not be recovered. 

It has been stated of another company that “it has contested 
every claim where there was a chance to win and a great many 
where there was no chance at all.” Whether this be literally 
true or not the name of the company in question certainly does 
seem to appear with undue frequency in the digests of insurance 
cases. Another company, on starting in business, advertised, 
“under the policies of — company you may go where you please, 
live where you please, do what you please, die as you please, and 
your policy will certainly be paid.” During the first two years 
of its existence this company contested two claims (one on 
account of suicide), and lost them both. 

Common sense would dictate that the companies should strive 
to make all legitimate gains possible on the side of mortality, 
and thus appeal to the public by reducing the cost of insurance. 
But quite contrary to our expectation, competition has rather 
been directed to the removing of restrictions regarding residence, 
travel, occupation, suicide, etc., the companies claiming thereby 
to be more liberal than their competitors who recognized more 
fully the element of moral hazard. They seem to forget that the 
only result such liberality can bring is the swelling of an ephem- 
eral new business. Most of the companies, however, are experi- 
encing a death rate considerably below that expected according 
to the mortality tables and are making substantial additions to the 
surplus from this source. But this is due to improved sanitary 
conditions and medical skill rather than to the actual competition 
among the companies. 


*The policy had been assigned to a bank some time previous. Chicago 
Inter-Ocean, June 28, 1900. 
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The interest rate is often mentioned in the companies’ adver- 
tisements and it is proper that it should be, for the interest and 
rents constitute, in most of the legal reserve companies, some 
twenty or thirty per cent. of their total income. The investing 
of money may seem to be a simple matter, but when the funds of 
a single company aggregate three or four hundred millions of 
dollars, with an annual increase of some twenty or thirty 
millions, mainly from renewal premiums, the question of finding 
safe and profitable investments becomes a serious problem. In 
the competition for investments, inside information has been 
bought and sold. Salaried agents have been employed all over 
the country to place loans, and subsidiary institutions have been 
organized to furnish an outlet for their accumulations. Owing 
largely to this competition, the rate of interest has been forced 
down so low that many of the leading companies have deemed it 
advisable to compute their reserve on an interest assumption con- 
siderably below the limit fixed by law. 

When the great companies clash, it may well be said to be a 
battle of giants; when they cooperate, nothing can successfully 
oppose them in the money market. In insurance as in other busi- 
ness, competition has brought about concentration, and as a con- 
sequence the giant companies exert an influence in Wall Street 
that can scarcely be overestimated. With the enormous sums 
at their command they can make or unmake banks, loan asso- 
ciations and trust companies at will. The officers of some of the 
largest companies are found in the directorates of no less than 
ten or a dozen banks, trust companies and other corporations. 
So that communities of related interests are formed through 
which competition is in some respects abated and mollified, but 
in other respects it remains as keen as ever. Owing largely to 
this competition investments have become specialized and system- 
atized, one company seeking bonds, another real estate and mort- 
gages, and another invests heavily in stocks, real estate, or 
collateral loans. They all seek the highest paying investments 
consistent with safety, though pride, “policy,” and custom are 
very often influential factors. 

Investments may be divided into two general classes; proprie- 
tary and non-proprietary or loans. Of the $1,773,916,359 
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owned by the twenty-eight leading life companies in 1902, 11.6 
per cent. was invested in real estate and stocks, while 88.4 per cent. 
was in loans represented by notes, mortgages and bonds. One 
important fact to be noted is that the companies are obliged to 
invest and, since it is not within the province of life insurance 
companies to engage in industrial undertakings, they naturally 
look first for loans. Legal restrictions, too, are more severe 
against proprietary investments, consequently competition has 
had a direct influence on the interest rate and has forced it down 
far below what it would have been had not these companies been 
in existence. Considerable anxiety has been manifested, by 
some, lest the rate be forced down so low as to threaten the sta- 
bility of the companies, but the writer can see no just ground for 
such fears, for the companies are making substantial gains from 
interest above that required to maintain the reserve;* besides 
the insurance business is so elastic that it can, by the exercise of 
vigilance and foresight, be adjusted to all sorts of varying condi- 
tions. That is tosay,if acertain policy is found to be unprofitable 
to the company, it can be withdrawn from the market by instruct- 
ing the agents to “push” or sell another kind that is more profit- 
able. The expense rate is of the highest importance, for it is here 
that the leaks and extravagant practices are most frequently 
found. The rate, however, is very difficult to determine with 
accuracy on account of the great variety and changing conditions 
of the business. For example, one company may have eighty or 
ninety per cent. of its business in the form of endowment insur- 
ance, while another company may have only ten or twenty per 
cent. of its business in such policies. Likewise one company 
may be comparatively new, so that the accumulations are small in 
proportion to the risks outstanding, and another company may be 

‘In the thirty-eight Life Companies reporting to the Wisconsin Depart- 


ment in 1903 the gains and losses on mortality, interest and expense were as 


follows : 
Gain from interest $21,958,559 
Gain from mortality $18,020,432 


Total gain $39,978,991 
Loss on expense loading $7,552,505 


Net gain 
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old, or it may have been dormant for a number of years, so that 
the accumulations are approaching (and in one case exceeded) 
the risks outstanding. One company may receive the larger 
part of its income from interest and rents (88 per cent. in one 
case) while other companies may be almost entirely dependent 
on premiums. And again, one company may be reorganizing its 
agency forces by, commuting renewal commissions and putting 
the compensation‘of agents on a salaried basis. Thus it is clearly 
seen that to apply a single test to all regardless of their business 
conditions would be unfair to some of them. 

To avoid, as far as possible, such unfairness, the writer has 
computed the expense rate of a number of companies on thirteen 
different bases for a period of twenty-two years. These are: 

1. Premiums, 
. Interest and rents. 
Total income. 
Death losses. 
Matured endowments. 
Dividends to policy holders. 
Total payments to policy holders. 
Total disbursements. 
New business (new insurance written). 

10. Insurance in force. 

11. Assets. 

12. Liabilities. 

13. Surplus. 

Nearly all of these show a general tendency upward,—some 
more strongly than others and some more uniform than others. 
They serve as checks on one another and may be used to refute 
invidious comparisons. It may be noted that nearly all the com- 
panies fall short on their loading’; and those that save anything 
on loading generally fall short on mortality. But this may be 
due to certain peculiarities of the industrial business in which 
they have taken the lead. As stated above, mortality interest and 
expense are the principal elements that are subject to legitimate 
competition. Other points, however, are not to be ignored, for 
competition has brought about many changes along other lines. 


' See footnote, p. 289. 
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Among these are the liberalizing of the policy contract, increased 
publicity and modification of the insurance laws. 

Among changes in the contract may be mentioned grace in 
payment of premiums, automatic non-forfeiture provisions, the 
admission of women at the same premium rate as men, greater 
freedom of residence, travel, occupation, etc., culminating 
in the “incontestable-from-date-of-issue-policy” that was placed 
in the market only a few years ago. Increased publicity 
has been brought about in three different ways. First, the com- 
panies have issued a large amount of advertising literature, the 
greater part of which has been devoted to competitive points. 
Second, competition is largely responsible for the growth of 
insurance literature such as journals, guides, year-books, hand- 
books, etc., that have been issued in recent years. Third, reports 
of public officials, charged with the supervision of insurance, have 
been greatly increased in scope as well as improved in quality. 
This is undoubtedly due partly to other causes, but it is safe to 
say that developments along these lines have been greatly acceler- 
ated by competition. 

Among the laws that have been changed or brought into exis- 
tence by competition are anti-rebate laws, anti-compact laws,’ 
resident agency laws, and laws to prohibit discrimination between 
individuals of the same class. We might also mention laws 
making non-forfeiture provisions automatic instead of merely 
optional, but these only make compulsory what the companies 
had chosen to do as an advertisement. 

One question often met with is, How can every company issue 
comparative statistics and always place itself at the head of the 
list? That all depends on the class of facts compared, and of 
these there is an almost endless variety, some good, some imma- 
terial and some positively misleading. 

Among the principal classes of statistics used are the following : 

A. Statistics bearing on the operations of the company con- 
sidered from the standpoint of the policy holder. 

‘It may seem paradoxical to say that competition is responsible for the 


enactment of anti-compact laws, but it is true nevertheless, for it is excessive 
competition that induces the companies to enter into compacts. 
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1. Rate of interest earned on invested funds. 
2. Actual mortality compared with expected mortality. 
3. Expense rate. 
4. Dividends to policy holders. 
B. Statistics bearing on the progress of the company con- 
sidered as a unit. 
1. New policies issued. 
2. Amount of risks written in a year. 
Amount of insurance gained in a year. 
Premiums collected. 
Gain in assets. 
Gain in surplus. 
Gain in premium receipts. 
Gain in gross receipts. 
Gain in membership. 
Gain in reserve. 
11. Extension into new territory. 
C. Statistics bearing on the magnitude and stability of the 
companies. 
1. Date of organization. 
. Amount of insurance in force. 
Amount of assets. 
Amount of reserve. 
Amount of surplus. 
. Number of members. 
Amount paid to policy holders since organization. 
Legal requirements, such as deposits with public officials 
or provision for examination. 
g. Geographical location and character of investments. 
10. Prominent men insured or otherwise connected with the 
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company. 
11. Capital stock. 
D. Miscellaneous statistics. 
1. Per cent. gain in surplus. 
2. Per cent. gain in risks outstanding. 
3. Per cent. of assets to liabilities. 
4. Per cent. interest earned to interest required to maintain 
the reserve. 
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_ Per cent. of assets invested in fluctuating securities. 
_ Per cent. of interest earnings used to pay losses. 
_ Freedom of restrictions in policies. 
_ Per cent. of assets to insurance in force. 
_ Per cent. of total disbursements to total income. 
_ Per cent. of losses to insurance in force. 

11. Per cent. gain in assets. 

12. Per cent. dividends to premium receipts. 

13. Rank as to insurance in force. 

14. Guaranteed rate of interest on reserve. 

In the above list there are no less than forty different bases 
on which to compare. It would be a poor company indeed, if 
it could not find a way of placing itself at the head of the list in 
some respects when using such an array of comparisons. A 
simpler way, however, and one frequently used, is to omit all 
the companies that are above and to show only those that are 
below the company concerned. 

The value and significance of some of these—nay many of 
them—may well be questioned. Since the life insurance busi- 
ness is conducted almost entirely on the mutual plan, the interest 
of the policy holder is paramount. The first group (A) there- 
fore is legitimate and of prime importance. Any one or two of 
the first three of this group, however, may be misleading, unless 
the others are also given. The fourth, dividends to policy 
holders, is the resultant of the other three, and may be used alone 
in comparisons with other companies when policies of the same 
class, on persons of the same age, issued at the same time and 
under the same conditions and privileges, are used. This group 
contains by far the safest bases on which comparisons may be 
made. 

The second group (B) is important from a financial, economic 
and administrative point of view. The statistics grouped 
under these heads will show whether a company is progressive 
or conservative, expanding or dormant, but such statistics are 
no true index of benefits to be derived by policy holders. 
They may be used to advantage and with perfect propriety in 
the study of insurance as an institution, but when presented by 
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the agent of an insurance company it is well for the prospective 
applicant to consider them with care before signing an applica- 
tion. 

The third group (C) contains the bases on which may be 
measured the age, the magnitude and to some extent the stabil- 
ity of the company. Stability is an important matter to con- 
sider. When used for that purpose such statistics are of great 
value. But it should be remembered that magnitude does not 
necessarily signify strength, or economy in management, nor 
does it necessarily signify profitable investment. The date of 
organization may properly be used to show that the company is 
not a new and untried experiment. The amount of insurance 
in force shows something of the patronage the company has 
received from the insuring public, and so does the number of 
members and the amount of assets. But these are not a proper 
test of strength. The amount of assets is not even a proper test 
of solvency, unless considered in connection with the liabilities. 
That is to say, the company which has the largest amount of 
assets may nevertheless be on the verge of insolvency. Surplus 
is prima facie evidence of legal solvency, but it is by no means 
a fair test of economical management or of profitable invest- 
ment. A large surplus in proportion to liabilities is a fairly sure 
sign that the company has a large amount of deferred dividend 
policies on its books, and it may or may not be profitable to the 
individual members. The amount of capital stock is of no prac- 
tical significance except in a new company, for the stock is gener- 
ally so small in comparison with the assets of well established 
companies that it makes no material difference as far as security 
is concerned. 

A deposit with some public official, as a pledge of good faiti,, 
is required in many States. Some companies deposit volunta- 
rily an additional amount to win the confidence of the people. 
When such deposits are required, they should be graded accord- 
ing to the obligations of the companies and should not be an 
arbitrary amount, except as a minimum. The State of Iowa 
has such a law, except that no minimum is provided for, and the 
Iowa companies never fail to advertise the fact that their poli- 
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“are secured by a deposit of the entire legal reserve with the 
1 


cies 
auditor of the State.” 

The question of geographical location should not be ignored, 
for experience has shown that companies located in the middle 
west and at a distance from the money centers have as a rule real- 
ized a higher rate of interest than those located at or near the 
money centers. Names of prominent men connected with a 
company are often used in advertisements, and they are prima 
facie evidence that those who are best able to judge have con- 
fidence in the company’s future. But such names have so often 
been borrowed—and bought—on account of their advertising 
value, that more or Jess suspicion is aroused when they are men- 
tioned. They are the “directors who do not direct.” One nota- 
ble case of this kind was the effort made by a few companies to 
organize so-called advisory boards in various places,—six or 
eight men in each place but not to exceed two hundred in all. 
The members of these “boards’”’ were to receive a commission, 
on all the business done in the State, which would “certainly” be 
enough to pay the premiums on the five thousand dollar policy 
which they were expected to take in the company. They were 
to have and exercise certain advisory powers,—namely to 
advise their friends and neighbors to join. But the commis- 
sioner of insurance very properly held that such arrangements 
are not only contrary to the anti-rebate laws but are against pub- 
lic policy, because they are founded on deceit and fraud. 

In the fourth group (D) are placed a number of miscella- 
neous considerations that do not properly come under any of the 
other three groups. Most of them are of such doubtful signi- 
ficance that their use is often questionable. For example, to 
compare two or more companies on the basis of per cent. gain 
in surplus is so extremely unfair that it cannot be called any- 
thing but jugglery. Per cent. gain in risks outstanding is also 
unfair, for it would be an easy matter for a new company to out- 
strip all competitors on this basis. Per cent. of assets to liabili- 
ties is, as stated above, prima facie evidence of legal solvency, 
and consequently a measure of strength. But by using this basis 


' The Canadian government requires a minimum deposit of $50,000. Addi- 
tional deposits are required to cover the entire legal reserve and policy claims. 
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alone it has been possible for drifting hulks, that are ready to 
float into receivers’ hands, to show a ratio of 800 per cent. or 
over, while most of the standard companies range from 105 per 
cent. to 130 or 140 per cent. 

The essential purpose of comparison is to test efficiency, but 
this necessitates the finding of a fair and impartial standard or 
criterion by which efficiency may be tested. The above men- 
tioned tests or standards are all more or less faulty. They are 
at best only side lights, by the study of which a person may 
judge, in a general way, what the results will be. The only true 
and unassailable test is the net return to the policy holders. 
This can be measured by adding the value of the protection to 
the cash value of the policy at maturity and computing the com- 
pound interest on the payments as made. For example, if a 
policy holder pays one hundred dollars a year for ten years and 
then draws the cash value, of say twelve hundred dollars; then 
calling the protection worth ten dollars a year, the problem 
would be as follows— 


Amount received in cash............ $1,200.00 
ee Or SS ib savacasacatan 100.00 
Total value received. .......cceceeee 1300.00 
UE URE ONG «oo ok acne scenes 1000.00 
Net return on amount paid in....... 300.00 or 


a little over 4 1-2 per cent. compound interest on the payment as 
made. 

Another matter that has been subject to the most intense com- 
petition is that of procuring agents. The agent is the producer. 
On him depends the very existence of the company. Good 
agents are scarce and difficult to secure, consequently great 
inducements must sometimes be held out to secure their services. 
Salaries, bonuses, commissions on new business, and on old busi- 
ness, have been given to secure the best men for the field. Some 
years ago the usual method was to employ general agents and to 
give them large and exclusive territory. They were given a 
commission on the business of all sub-agents and, in addition, a 
commission on all renewals of that district. 
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Competition brought in special agents and “executive specials” 
to help the general and local agents. The executive special 
“knew all about the business, had been all over the country and 
knew just how to strike the wealthy man for a big policy.” But 
his methods became questionable. Going from place to place, 
he cared but little what the people thought of him; he used the 
basest means to get applications and consequently earned the 
name of rebator and twister—a person dreaded and despised by 
all who knew anything about his work. 

This has led in a large measure to a change in the organiza- 
tion and compensation of the agency forces. As an interesting 
example of this kind we quote the following from a special cir- 
cular issued by one company for the express purpose of attracting 
the attention of agents. 

“The —— Life Insurance Company of is not operated 
under the old-fashioned “general agency” system, but upon the 
“Twentieth Century” or direct contract plan. Every man is a 
Manager, a General Agent, a District Proprietor in the business 
for himself. We want good capable, hustling men under Direct 
Contract with the company; to such we grant a most liberal 
agency arrangement. 

This is an ““Agent’s Company” where every man has an equal 
chance, where hard persistent work wins.—There are no fences 
around the headquarters of the company to keep the individual 
agent at a distance; no barriers to any man’s ambition. 

A large part of the compensation that formerly went, and 
now does go (in the majority of companies), to someone else, 
with us goes into the pocket of the men who actually get the bust- 
ness, by having their contracts direct with the company.” 

Other cases of a similar character might be cited, but space 
forbids. Suffice it to say that the large and exclusive territory 
formerly held by the general agent has been, in a large measure, 
cut down, and his place has been taken by agents having smaller 
territory, less exclusive, but more directly responsible to the home 
office. The compensation of agents has been placed more 
largely on a salaried basis. The first year’s commission has been 
cut down, and the renewal commission has been increased during 
20 
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the first few years to make the agent stay and aid in keeping the 
business in force. Instances are known where ninety or even a 
hundred per cent. of the first year’s premium was given on new 
business, while the commission on renewals was about four or 
five per cent. At present the usual commissions range from 
twenty-five to fifty per cent. on the first premium and from five 
to seven or eight per cent. for five or ten years on renewals. The 
practices of the individual companies vary so much, however, 
that generalizations are unsafe and of little use. 

Substitutes were mentioned in the first part of the paper as 
being eliminated from competition in insurance. That is true 
theoretically, for there can be no substitutes for pure insurance. 
In actual practice, however, the companies meet with the most 
intense competition from this source. The substitutes are 
assessment and fraternal associations, savings banks and trust 
companies. The legal reserve life insurance company combines 
the functions of all these, to a greater or less degree; hence it 
becomes a question of efficiency in the handling of funds or of 
providing protection, although the matter of advertising is very 
often the governing factor. 

Fear has sometimes been expressed concerning the size of the 
companies, and attempts have been made to fix a limit on the 
amount of insurance to be carried by any one company, but such 
attempts have utterly failed in their purpose. If they have had 
any effect at all, it has been to prod the companies on to make 
an additional scramble for new business. 

In conclusion then, the point where competition has been 
most intense is in placing the goods on market. There has not 
been any cheapening of the goods, but on the contrary, the cost 
has been increased. The quality of the goods has not been 
improved, except in so far as the liberalizing of the policy and the 
decrease in failures have added to the convenience and security of 
the policy holder. The decrease in failures can hardly be said 
to be due to competition, except in an indirect way. It has 
rather followed the line of natural development, but it is also 
due largely to the efforts of governmental supervision. There 
are signs, however, that competition will develop along more 
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healthful lines, for many of the leading companies have begun 
to show in their advertisements the actual results to the policy 
holder. This practice is commendable, and it is hoped that it 
will be continued and extended in the future. Then the pros- 
pective policy holder will neither be dazzled by large figures nor 
confused by misleading ratios, for he will have intelligible facts 
that will show with reasonable certainty what he can expect as 


a net return on a policy. 
L. A. ANDERSON. 


Madison, Wis. 

















DOCTRINAL TENDENCIES—FETTER, FLUX, 
SEAGER, CARVER. 


HAT in fundamental doctrine, and thereby in terminology, 
the present is a time of instability and of drifting, if not 
of transition, in economic theory, makes especially desirable 
an occasional taking of reckonings and an attendant scrutiny 
of the direction of movement. It is therefore in no small 
degree fortunate that four works in economic theory have lately 
been offered to the English-speaking public, each of great merit 
for its particular field, each admirably illustrative of a definite 
point of view and a specific tendency in economic thought, and 
all together lending themselves readily to the comparative 
method of exposition and discussion. This method of juxta- 
position and comparison will be adopted in the following pages, 
in the hope that it may thereby become possible to bring out the 
theoretical points at issue in sharper definition, and at the same 
time to obtain a more accurate appraisal of the adequacy and 
promise of the different proposed solutions. 

Obviously, however, it will not be possible to cover all the 
points of issue or of interest; only doctrines of leading import- 
ance and concepts of especially strategic quality are practicable 
of consideration; attention will therefore for the most part be 
confined to the concepts of profit, capital, interest, and marginal 
utility, and to the doctrinal relations set up between cost of pro- 
duction and profits, and between cost of production and rent. 
These subjects are safely to be regarded as so controlling in 
character, or so significant in implication, as to render a more 
detailed report or analysis in most respects unnecessary. 


PROFITS. 
The trend of opinion is here quite evidently towards making 
profits a subhead under wages,—that is, one form of remunera- 
tion for the human factor in economic activity. Professor 
Fetter’s notion is distinctly of this sort: 


“Profits are the net gain of the enterpriser after counting the 
rent of material agents and contract wages . . . the income 
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attributable to the enterpriser’s services . . . Economic profits 
are not contract wages, not being fixed by agreement, but being 
yielded impersonally by the industry. Profits are, however, 
economic wages or the earnings of services . . . due not to risk, 
but to superior skill in taking risk . . . earned in the same 
sense that the wages of skilled labor are earned.”—The 
Principles of Economics, Fetter, ch. 31, passim. 

This is not, one infers, a denial that the taking of risk may 
be the characteristic and distinguishing mark of entrepreneur- 
ship, but it is a denial that compensation for risk is profit, unless 
in the measure that the compensation is more than the value and 





burden of the risk.! 


Professor Seager defines profits as “balances left over from 
the sale of products after all of the expenses of production have 
been paid.”—Seager: Introduction to Economics, p. 55. 

In a state of normal equilibrium the competition of entre- 
preneurs would bring it about that “the profits of entrepreneurs 
would just cover wages of management” (p. 172). 

It is thus evident that in arriving at the profit-remainder, 
Seager would conceive of compensation for one’s own land and 
capital as a form of expense—‘‘virtually an expense’’—as he 
puts it elsewhere; this leaves profit substantially as Fetter con- 
ceives it, with some doubt possible as to the precise relation in 
Seager’s view between risk and profit. 


Professor Flux’s notion of profit is more difficult to make 
plain; but it is formulated in better recognition of the latter- 
day forms of business organization. 

Under entrepreneur, that is, under non-corporate manage- 
ment, profits are seemingly regarded as in approximate parallel 
with wages: 

“So long as the business man was in large degree owner and 
manager at the same time, his remuneration naturally covered 


' This falls in with Professor Carver’s view that the ‘‘ profits of insurance 
are a kind of risk-taker’s rent. They owe their existence to the fact that 
they are not the reward of risk-taking, but that they are a surplus over and 
above the real risk assumed. [The entrepreneur’s risk-rent] is due not to the 
risk that he assumes, but to the risks that he does not assume ... Stated 
more accurately . . . his net income or profit arises from the fact that he is 


able to reduce his own risk below that which others would have to bear.’’— 
Quarterly Journal of Economics, May, 1901. 
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the return to capital and to organizing effort . . . The growing 
use of capital by other than its owners required the separation 
of the remuneration of the capitalist . . . from that of the 
undertaker . . . Later we have seen the growth of a great 
system of joint stock enterprise . . . The replacement of the 
independent owner of business enterprises by a salaried manager 
seems to suggest a further analysis of profit.” 


But under the non-corporate form of organization, 


“the capable entrepreneur reaps a reward corresponding to his 
superiority over the less capable man with whom he is in competi- 
tion . . . If he gets the use of capital on better terms, it is be- 
cause of the lower risk associated with his control than with 
that of the others who pay a higher rate . . . The gains of the 
highly remunerated entrepreneur . . . are certainly not secured 
by enforcing harder terms on labor than labor secures from 
their rivals ... Whether the earnings of employees who 
just maintain themselves as employees be regarded as made up 
wholly of wages . . . and in no degree of profits; whether we 
call the whole of the earnings, even of these entrepreneurs, 
profits, the important implication of this view of the case will 
be substantially the same... [But] the later organization 
separates the remuneration of the manager from that of the 
owner ... The distributive share known as profits, then, has, 
in practice, had the remuneration of the services of management 
cut out of it. What is left, profits proper, represents the share 
of those who take the risks and assume the responsibility of 
directing the general lines of policy which the manager is to 
carry out.”—Flux: Economic Principles, ch. 10, passim. 


Fully worked out, however, this more actual treatment would 
not diverge, for theoretical purposes, from that of Fetter and 
Seager. Doubtless different forms of personal activity are 
included within the function of ordinary entrepreneur manager- 
ship; some of these activities are more detailed or more clerical 
in nature than others; but in any case all are personal activity 
and are remunerated as such. That a part are delegated—the 
less responsible part—to salaried employees, leaves the residuum 
of remuneration none the less a remuneration for personal 
activity, a wage impersonally received from the market without 
the intervention of an employer. The dividends to stockholders 
are, then, in part net interest, in part higher interest received 
because of the danger of not getting any interest or of losing the 
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principal,—in part profit due to differentials between the burden- 
someness of the risk and its compensation, and in part reward 
for the function of ultimate supervision. It is not to the point 
for present purposes to ask whether these last are more or less 
than adequate as an ethical or social problem. 


Professor Carver’s concept is more nearly in line with the later 
German terminology; wages of management are excluded. 

Notwithstanding the fact that in one place he notes that “‘it 
would be expensive . . . to grow wheat on land worth $1,000 
an acre for market gardening; such land is worth $1,000 an 
acre for that purpose because of the large profit that can be made 
in that business; to grow wheat would be a sacrifice of these 
profits;’” (p. 42)—a use of profits in the sense of gross return,— 
his more careful formulation restricts the notion to “only that 
which is left over after all the other shares are paid” (p. 278). 
Risk profit, by which is meant the excess in the payment for the 
risk over the actual burden of it, and skill in bargaining whereby 
productive agents are “more frequently employed at a price 
slightly under than slightly over their marginal productivity, 
explain the fact that business men as a class receive a share in 
addition to their net wages, rent, and interest;” (p. 269)— 
that is to say, profits are something over and above wages of 
management. 

But on the whole, if these authors may be taken as represen- 
tative, there appears to be in economic usage some clearing up 
of the old indefiniteness in the meaning of the term profits, 
together with a marked tendency to regard profit as merely a 
subhead under the general principle of wages—one form of 
remuneration for the personal factor in economic activity. 


CAPITAL AND INTEREST. 

Questions enough present themselves with reference to 
capital and interest: 

Is the capital category confined to products of labor? Is the 
question of genesis in any view important for the definition? If 
the distinction between production and consumption goods is 
important in the case, why deny that land is capital? Or, if the 
distinction is technological and mechanical in significance, pointing 
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to instrumental goods—appliances—outillage,—how again shall 
land be excluded, and how shall ice and wine be included? And 
if the coal waiting for winter and the cider aging to vinegar are 
capital by virtue of their value increase, why does not the capital 
category include all wealth postponed in consumption? And 
what again becomes of the distinction between land and other 
production goods? Or between different production goods of 
whatever sort? Or between any goods of any sort? 

With the abandonment of all technological and mechanical 
tests of capital, must not the notion of productivity take on a 
distinctly new meaning, and the fact of interest call for a 
radically modified explanation ? 

Again, shall capital be socially or competitively conceived? 
From the private-competitive point of view, what will remain of 
the separate land category, or of the established acceptation of 
productivity? Will social productiveness retain its relevancy, 
or materiality and concrete tangibility their significance? With 
consumption goods as merchants’ stocks in trade, pleasure-boats 
let out for hire, roulette tables a source of individual gain, obli- 
gations resting on personal credit a recognized field of invest- 
ment, royalties collectible upon patents, interest receivable upon 
consumption loans,—what remains of the attempt to interpret 
the capital concept as a subhead under social capital or even 
under social wealth? And what of the traditional notions of 
productivity, and of the derivative explanation for interest? 


Seager is prevailingly conservative: “Man and nature are the 
primary factors in production; secondary or derived from these 
is capital, the product of past industry used in aid to further 
production” (p. 108),—a concept genetic in character, social 
and technological rather than individual or competitive in point 
of view. Interest is “what is paid for the use of capital. 
From the point of view of distribution, it is the share of income 
that is assigned . . . to the owner of capital goods for the part 
the latter play in production. Unlike rent . . . it is not paid 
for the use of unproducible gifts of nature, but for the products 
of human industry” (p. 244). 

Interest on consumption loans receives small elucidation here- 
by, unless it be argued that the rate for these is reflected over 
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from the capital-use rate; in reply to which, it would be equally 
fair to deduce the capital rate from the consumption-loan rate. 
But Seager says “in connection with the borrowing and lending 
of purchasing power ; interest for the use of purchasing power 
presents no exception to the general statement that it is the share 
of income earned by capital goods, since pieces of money are 
themselves such goods” (p. 252),—which suggests that, after all, 
capital goods are something else than production goods in any 
technological sense; and the difficulty becomes greater when it 
is called to mind that ‘“‘under certain limitations, credit or mere 
promises to pay money made by individuals or banks in which the 
public has confidence, may serve the same uses as money and like 
it command interest” (p. 252). It may, indeed, be truly urged 
that the money or credit may be used to purchase capital goods 
and may therefrom secure interest by right of their productive 
power, but it is clear also that the purchase may be of consump- 
tion goods, or, for that matter, of lands or labor,—at which 
point we are back at the old difficulty,—together with some 
other difficulties. 

Despite the fact that Seager has defined interest as pay for 
capital uses, he declines to condemn the Austrian doctrine that 
the rate of interest is the premium of present over future goods; 
the doctrine is, indeed, accepted, seemingly as thereby extending 
the thought of interest over all economic goods whether of the 
production or of the consumption sort; but Seager believes 
“that it can be shown that Prof. Boehm’s rate of discount 
depends, at last analysis, on the productiveness of capital goods,” 
and that the seeming opposition between the two views can 
thereby be reconciled. The discount view or premium view as 
based upon mere perspective is regarded as a saver’s or lender’s 
attitude, productivity as the explanation of the demand side. 
But would there be no interest, even if all loans were consump- 
tion loans? This again is the old difficulty. 

“Crusoe might satisfy his need by scooping up the water in 
his hands. This would be direct production. Or he might 
make a cup of bark in which he could dip out, by stooping over, 
all the water he would need. Such a cup would be a capital good 
and the process would be capitalistic production” (p. 125). 
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The cup saves labor; but so does a chair; so does a clothes 
brush; so does soap: we are now in the field of service-incomes 
rather than of technological productiveness. 

And occasionally Seager lapses into adopting the competitive 
point of view. Perhaps he does so—and perhaps not—as led 
thereto through the acceptance of the abstract-capital concept: 


“Capital goods wear out and need to be replaced . . . But 
capital, as the business man understands it, is more perma- 
nent . . . The money equivalent of the complex of capital goods 
changes little if at all. Each year’s inventory shows about the 
same aggregate, although each year the particular capital-goods 
embraced in the inventory are different from those of the year 
before” (p. 127). 


But the things so inventoried may conceivably be none of them 
any longer capital goods, technologically or socially considered. 
The assets may, in fact, have originally been, or at all events, 
may have changed into, patent rights, debts, franchises, good- 
will—any basis of competitive gain. For whatever there is in 
it, the abstract-capital concept is neither technological nor social: 
it is distinctly private and competitive. 

However, upon the same page, in discussing the distinction 
between fixed and circulating capital, Seager says: “Raw 
materials such as coal, iron, etc., are as a rule very mobile. 
They may be directed at will to any number of different produc- 
tive uses . . . Some writers assert that of all forms of capital, 
money is the most mobile, having in mind the ease with which 
it may be exchanged for other goods. This important quality 
is not mobility, but exchangeability.””. This notion of mobility, 
it goes without saying, is social in point of view as against 
private or competitive. 


According to Flux, 


“The idea of capital is associated with those parts and forms 
of wealth which are used to secure future wealth rather than 
present gratification . . . The essential features connected with 
the conception are that it embraces the wealth used to produce 
or secure a future income. Now the income may be . . . an 
income of satisfactions directly secured by the actual use of 
capital. Thus a yacht yields to its owner an income .. . the 
price received for its hire or the . . . gratification from the use 
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of the vacht . . . If this view of capital be pushed to its extreme, 
it will make the definition embrace all produced wealth not yet 
consumed, even though it take a form of little durability and the 


act of consumption be in progress” (pp. 16-18). 


This definitely abandons the technological basis of the concept, 
but yet remains social rather than competitive in its standpoint. 
The social connotation, as well as a distinct doctrinal preference 
in cost directions, is implied in the exclusion of land from capital, 
“since in its essential it is a gift of nature, not the product of 
labor” (p. 18). The non-competitive character of the classifi- 
cation is also clear: -“From the point of view of individual 
producers, however, land is commonly looked on as part of 
capital . . . To the individual it appears as a particular produc- 
tive instrument, and whether it owes its power of rendering 
service to human labor or to nature is practically a matter of 
indifference. Its qualities, rather than how these qualities came 
into existence, are the matter of importance.” Despite, however, 
these excellent reasons, from the competitive standpoint, for 
assimilating land to capital, the social-technological concept is 
retained: “Land is provided by nature... Its amount can- 
not . . . be increased or decreased by human effort, [?] and 
some of its most essential characteristics are beyond the control 
of man to modify or destroy. Hence land does stand in a 
different category from capital when looked at from the point of 
view of the community?” (p. 18). 


Interest, according to Flux, is remuneration for capital 
productiveness : 

“The capital which is productive is not, strictly speaking, 
money capital, but instrumental goods acquired by means of the 
money capital ... The market for capital is a market for 
values, while the utilization of capital is a utilization of actual 
instrumental goods by means of which are secured other goods, 
whose value enables payment to be made of a price for its use. 
The thing which is bought and paid for by interest is control 
of capital” (p. 89). 

“Whence arises the productivity of which the profit is an 
expression? . . . More roundabout processes are as a rule more 
efficient than those which are less roundabout” (p. go). 


' See paper by the present writer in December, 1904, Journal of Political 
Economy: ‘‘ Capital as a Competitive Concept.”’ 
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But that this reads like technological productivity is not 
altogether conclusive of the author’s meaning: on p. 87 he does 
something to get the productivity notion into relation with the 
extended signification accepted for the term capital: 


“In the mercantile field there is use for a considerable amount 
of capital in the form of purchasing power, to assist in the 
exchange of goods. In the industrial field the capital must be 
used in the form of instrumental goods in order to be made 
productive . . . The merchant only makes his money productive 
by becoming the possessor of goods to which goods he imparts 
a further utility due to changes of the goods in place or time . . . 
His investments of the purchasing power (money), which 
forms an important part of his capital, are thus such as to convert 
it into instrumental goods as truly as are the investments of the 
builder of an ironworks or a factory. The differences lie in the 
nature of the changes which take place” (p. 87). 


And in point of fact, the notion of capital is, in the course 
of the author’s discussion, made so wide as to include savings, 
debt relations, and all forms of deferred consumption expressed 
in purchasing power: 

“The borrowing and lending of capital is, under modern 
conditions, comparatively rarely a borrowing and lending of 
instrumental goods... The savings... are savings of 


money, or rather, of rights to commodities, the amount of which 
is estimated in money, say, savings of general purchasing power” 


(p. 87). 

This last appears to be an abandonment of both the social-tech- 
nological and the social-wealth concepts of capital, and an 
adoption of the private-competitive concept. The author would, 
however, probably not accept this interpretation, and it would 
require here overmuch space for its justification. But surely 
there is no assurance that the borrowed thing, purchasing-power 
capital, will be invested in instrumental goods as against land or 
labor or good-will or patents or franchises or what not. 


Fetter’s notion of capital goes without faltering to the limit 
more or less dubiously reached by Flux: Economic wealth 
expressed in terms of the general unit of value, (p. 115) wealth 
being taken to indicate “all economic goods in existence.” 
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It is not clear here how much significance is to be attached 
to the omission by Fetter of the word material contained in his 
earlier formulation,—‘‘Matertal things conceived in one aspect, 
their market value.” 

At all events no distinction is, for capital purposes, admitted 
between lands and other wealth. The concept is, in all impor- 
tant aspects, identical with that of Professor Irving Fisher. All 
technological suggestion is wanting. But the concept is essen- 
tially social in character rather than competitive; it does not 
provide for rights, debts, franchises, patent rights, good-will,— 
bases of individual acquisition rather than items in the collective 
well-being. So limited, it fails to articulate with Fetter’s 


concept of cost; but more of this later. 


Interest Fetter defines as “the amount paid by one person to 
another for credit given in terms of money’’; later he asserts 
interest to be “but an expression of a larger problem, that of 
the difference in present worth of two goods at two periods of 
time” (p. 131). 

Interest, then, as a money payment on a money-valued loan has 
no necessary technological connotations. It is merely a case of 
time-value reckoned upon money, or upon things valued in money 
and treated as equivalent to money. The problem of the causal 
relation between time-value and technological productivity 
receives no discussion, it probably being regarded as not merely 
over-difficult but over-controversial. It is, however, especially 
with regard to this aspect of the interest problem that Professor 
Fetter’s views have received—and perhaps have merited—most 
protest. 


Carver’s definition of capital as “concrete material articles 
produced by human effort and used by their owners for the 
purpose of securing an income,” (p. 12) is in point of formula- 
tion private and acquisitive as distinguished from social and 
technological. Later this appears more clearly: “Not all capital 
consists of tools nor even of instruments of production. Some 


' Recent Discussion of the Capital Concept; Quarterly Journal of Eco- 
nomics, Nov., 1900, p. 41. ) 
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of it consists of consumer’s goods which are loaned, rented, 
or hired, and from which the owner derives an income” (p. 212), 

But as a private and acquisitive concept there is small justi- 
fication for including consumers’ goods within capital while 
excluding land. Nor is it clear why, from either a social or an 
individual standpoint, consumers’ goods used by someone other 
than the owner should be regarded as furnishing an income, 
while in the hands of the owner they are not so regarded. But 
the notion that time-income goes with all wealth and that capital 
should be conceived as including all consumers’ goods as well 
as all production goods, is condemned by Carver;—only 
consumers’ goods “loaned, rented or hired’ fall within the 
capital notion. 

This want of consistency receives emphasis when the concept 
of interest and the explanation of interest-income are considered; 
the explanation for interest is found in technological contribu- 
tions to value productivity, marginally analyzed. But capital as 
an acquisitive category and interest as a technological category 
are not articulated concepts.? 

Despite the consistently private-acquisitive nature of Carver's 
capital concept, and despite his fundamental thesis that all agent- 
remunerations are received upon the basis and by the measure 
of their marginal value productivity, he yet finds it possible to 
distinguish land from capital. Flux’s position on this point was, 
as we have seen, partly determined by the social leanings of his 
point of view; this justification is, however, wanting for 
Carver; with him the basis of the distinction is technological, 
so far as it is not imposed by certain doctrinal exigencies on 
the sides of costs. But he has himself done effective service 
against the technological distinction : 


1 It might, it is true, be argued here that as a distributive fact,—as having 
to do with the partition of the social dividend,—no income upon any con- 
sumption loan can possess significance. But in any view, consumption loans 
have this much of significance, that they must function as deductions from 
the supply of capital used for production purposes. By affecting the supply, 
these loans affect the interest rate upon production goods ; consumption loans 
are a part of the demand for acquisitive capital. But in the last analysis, the 
denial of productivity to any form of deferred consumption,—ice, cider, flour, 
hread,—cannot be sustained. 
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“There are various kinds of labor, of land, and of capital. 
Two different kinds of labor may be performing functions which 
differ almost as widely as those performed by labor and capital, 
or by labor and land. The work of a bookkeeper differs as 
widely from that of a ditch-digger, as that of a ditch-digger 
does from that of a steam shovel. Therefore, the same reasons 
which favor the separation of labor and capital, in order that 
they be treated as distinct factors, will also favor the separation 
of one kind of labor from another, or one kind of capital from 
another, and of one kind of land from another” (p. 85). 


Admitting that “other goods are in their original form free 
gifts of nature as truly as land, ” he adds: “If, however, the 
community should ow in population, a real difference 
would begin to appear” (p. 108). But probable changes of 
the conditions within.which the value and distribution problem 
may have to be worked out,—a forecast in the dynamic field 
as to possible variations in the respective supplies of different 
productive agents,—do not, for static purposes,—for the value 
analysis and the distributive problem of any given time,—neces- 
sitate distinctions between different classes of productive goods. 
Possible distinctions of this sort are in last analysis technological 
in bearing and “will also force the separation of one kind of 
labor from another, or one kind of capital from another, and 
of one kind of land from another.” 

Nor, in fact, in view of the role of improving transportation 
in opening up new lands, can it be established that increasing 
population has met in the past, or is likely in the near future 
to meet, any shortage of land relatively to other agents. 

To the point that land is sometimes made by dykeing tide 
lands, or draining swamps, or filling lakes, it is replied that 
“there is not enough made to have any appreciable effect .. . 
The difference in degree is so great as to become a difference 
inkind” (p. 110). But here again the argument for inelasticity 
fails from precisely this fact of transportation; it is true that 
geographical land is not made, but accessibility is—and upon 
an enormous scale. 

But even for the dynamics of the case, Carver appears to 
see no great significance in the distinction under examination,— 
though enough to justify it: “When the fertility of the soil 
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is the principal factor in the value of land, and the indestructible 
qualities of minor importance, there is less room for the dis. 
tinction” (p. 129). 


It is thus obvious that the present position and trend of the 
capital discussion, as represented in the four works under con- 
sideration, are not altogether easy of statement: But 

1) The technological concept appears to be tm process of 
abandonment. 

2) The social character of the concept is, in the main, but 
not consistently, preserved. 

3) There is some tendency to include, as within the principle 
of the concept, all cases of time-premium of present over future 
goods. 

4) But whether rent is merely a case of this time-dis- 
count principle, illustrated in land-lending, is matter of serious 
controversy. 

5) The doctrinal relations between rent and cost of pro- 
duction are falling under question. (This, however, is more 
properly a part of the cost-of-production discussion, still to 
come. ) 

6) The relations between technological productivity and inter- 
est rates are hardly so far in controversy or even under discus- 
sion as to furnish justification for a tendency-judgment; but the 
older doctrine receives for the most part tacit acceptance. 
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} VALUE ANALYSIS. 
} V In varying degrees of detail and with wide differences of 
emphasis, the utility-and-margin analysis is employed by all 
four writers. 

Flux states the law of satiation as follows: “The marginal 
utility of a commodity decreases as its supply increases;” but 
this is rightly held to be a matter purely of the individual psy- 
chology: ‘The direct comparison of the urgency of the wants of 
different persons for any commodity is not feasible,”—and, it 
might have been added, is in the nature of the case impossible; 
the feelings of different human beings are not commensurable 
quantities. “We can only compare the offers made by differ- 
ent persons for additional supplies of a commodity . . . The 
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principle previously enunciated takes this form: the marginal 
demand price of a commodity decreases as the amount already 
supplied increases” (p. 22). 

The use of the term demand to indicate the amount purchased 
at the price is not approved by Flux: not the demand but the 
purchasing varies with the varying price. (See p. 30.) 


Seager goes into the value analysis with much greater minute- 
ness; but he fails to recognize the essential incomparability of 
the feeling-items of different persons; e. g., “If an approximate 
notion of the importance of the total supply of a commodity is 
sought, the only way to proceed is to add together the utilities 
of all the different units used by man” (p. 83). 

However, he thoroughly and accurately analyzes the nature 
of utility in the individual schedule, and adequately presents 
the Austrian concept of subjective value under the name use- 
value, with, it is to be added, an occasional improvement: “Men 
value [meaning, each man values] units of commodities in pro- 
portion to their marginal utilities. Value [in this personal 
subjective sense] is thus man’s estimate of marginal utility.” 
And that use-value [subjective value] is marginal in its basis 
“makes the value of a single unit multiplied by the available 
supply of units quite misleading as an index of the total impor- 
tance” (p. 83). Valuation of the group as an indivisible aggre- 
gate would give quite another result. 

Demand’ is defined by Seager in precisely the way condemned 
by Flux, as “effective desire, that is desire coupled with ability 

1** When price falls, a determined scale of wants being given, more con- 
sumers purchase; when, on the contrary, prices rise, fewer consumers pur- 
chase. Here we have to do with the extension or restriction of consumption 
in accordance with a given and determinate law of demand. But the exten- 
sion or restriction of consumption is termed an extension or restriction of the 
demand, which gives rise to endless ambiguities. By the use of the graphic 
method these ambiguities are avoided. ... The consumption, to speak 


accurately, or figuratively the demand, is extended or restricted; but it 
neither rises nor falls.’’—Pantaleoni: Pure Economics, 148, 167 (Macmillan, 
1898) . 

‘‘The economists mean by demand ‘the amount of a thing sold.’ I mean 
by it the force of a buyer’s capable intention to buy. In good English, a per- 
son’s demand is not what he gets, but what he asks for.’-—Ruskin: Munera 
Pulveris, ch. iii, Ad Valorem. 
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to pay the current price ... When demand increases or 
decreases readily in response to price changes it is said to be 
elastic;’’ all of which explains demand by price rather than 


price by demand. 


The value discussion of Fetter is perhaps the least satisfac- 
tory part of his original and stimulating work. 

“The marginal unit of any given supply,—for example, ten 
units,—is not any particular unit, it is any one of the ten units, 

. As the last or marginal unit of the supply may be used for 
any purpose, the influence of each and every unit, when once 
present is, in a logical sense, a marginal unit” (p. 25),—all of 
which is true as a fact of the individual psychology; but the 
error is made of supposing that this marginal utility analysis 
will apply not only to an individual but to men taken together, 
to “the person or persons.” In point of fact, as the context 
shows, when the talk is of “the dependence felt by men on 
the whole group,” the thought is not of men distributively 
but of men as aggregates,—something like the society-as-an- 





organism concept. 

“The dependence felt by men on the whole group is the 
product of the units by the marginal utility” (p. 25). Aside 
from whether a social utility of value is implied here, it is to 
be objected that the utility of a whole group, considered as an 
indivisible aggregate, is not the product of the marginal utility 
multiplied by the number of items; the subjective value of 
the group is precisely parallel to that of the marginal item; 
it is in the loss in service involved in the loss of the group. 
Subjective value and marginal utility are for most purposes 
equivalent terms,—in either case, however, always a quan- 
tity purely of the individual psychology and an absolute mag- 
nitude of feeling. Thus the following illustrates a widely 
prevalent confusion between utility and subjective value (mar- 
ginal utility): “At a given moment there is a given number 
of units and there is but one marginal utility, and this is the 
same for each of the units. It is quite erroneous to say that 
when there are 30 units, the utility of the tenth unit is 36; of 
the twentieth 25; of the thirtieth 19. It is equally illogical 
and incorrect to say that when there are 60 units, the ‘total 
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utility’ is equal to the area between the right angle” etc. “and 
the curve” etc. “while the value is equal to the rectangle,” etc.: 
all of which is a confusion not merely, as the context shows, 
between the individual and the social, but between utility and 
marginal utility,—subjective value—that which, breaking both 
with English tradition and with Austrian usage, Seager calls 
value in use. All the different utilities have the same sub- 
jective value, that of the marginal item, since by substitution 
equal importance attaches to all; but they have not the same 
utility. Thus Seager is accurate when he asserts that “free 
coods have no value in use:” Fetter’s formulation would deny 
utility to free goods, permitting utility to emerge only as a 
result of scarcity. And yet scarcity alone is not sufficient for 
value: what name shall serve to denote this other essential ? 

“The law of individual demand is: The trader will reduce 
his stock of a particular good to the point where its marginal 
utility equals that of the alternative goods” (p. 29). But on 
p. 30 it is said: “Exchange in the usual economic sense is the 
transfer of two goods by two owners each of whom deems the 
good taken more than a value-equivalent for the one given.” 

Utility and value are here made equivalent terms: but traders 
who are trading for purposes of consumption and not for re-sale 
always have the utility-gain and not the value-gain purpose in 
mind; value can be applicable in the case only in the sense of 
subjective value,—marginal utility—what Seager calls use-value. 

In chapter 5 it is correctly stated that “the advantages of 
exchange consist in raising the want-gratifying power of goods 
to both parties: and this principle obviously applies equally 
both to barter and to money exchanges; the orange-and-apple 
illustration of barter is excellent for the elucidation of the 
utility relations worked out through barter. But the implica- 
tion that the illustration applies to elucidate changes against 
money is most unfortunate. Marginal utility has only a round- 
about relation to the marginal offer—the marginal purchaser’s 
price; that two men are bidding the same sum and that each 
is bidding all that he can and will, implies absolutely nothing 
as to any equality of utility and implies no vaguest qualitative 
or quantitative relation between the utilities under consideration, 
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but only that there is an equality ratio for each man between 
the utility of the thing to be purchased and the thing which is, by 
parting with the purchase price, foregone; the only equality is an 
equality of ratios between utilities. To the rich marginal pur- 
chaser, the utility obtained and the utility foregone are of 
approximately equal, but of slight, subjective value; to the poor 
purchaser the same equality between obtaining and foregoing 
holds, but the terms in the equality ratio are of very consider- 
able subjective value. Ratio relations between subjective values 
are, then, the only comparable quantities in the demand or in 
the supply schedules. 


Demand with Fetter is the concept of Seager rather than that 
of Flux: “In the case of any good .. . a change in its ratio 
to other goods will increase the demand” (p. 29). 


Carver makes no attempt at minute or exhaustive value 
analysis: he assumes that the problem of distribution involves 
no more serious call for value investigation than can be met 
through a summary and more or less taken-for-granted discus- 
sion of cost of production: 


“The value of an article depends upon how much it is wanted 
in comparison with other things . . . We shall find that wages, 
or the value of labor, are no exception to this rule” (p. 134). 


Here the phrase “how much it is wanted in comparison with 
other things’ is susceptible of being understood as nothing 
more than a paraphrase of demand price; by itself it certainly 
need not be interpreted as a resolution of value into utility or 
into any degree or quality of utility. But whichever interpre- 
tation may be the fair one, it is clear that no one demand price, 
marginal or other, and no total of all the different demand 
prices is sufficient to explain value; and it is equally clear that 
neither utility nor marginal utility is more adequate. 

But upon p. 19 is a more definite intimation that the explana- 
tion for value is to be found in utility: 

“A larger supply would have to be sold at a lower price 


if it were sold at all, in order to tempt a new group of con- 
sumers, who want it less in comparison with other things, to 
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become buyers. This principle of diminishing utility may be 
illustrated by means of the diagram on p. 19. Let us suppose 
that the amount of a given commodity, bread for example, 
in a given time and place, is measured, etc. ... This of 
course assumes that there has been no corresponding increase 
in the number of persons wanting bread, etc.”” (p. 19). 


ut evidently so far as there is any explanation on the 
demand side alone, it must be in terms of demand price rather 
than of utility as the final fact. But perhaps the formulation 
of the doctrine is hardly definite enough to render criticism 
safe. It does, however, seem fairly inferable from this and 
from other passages, that Carver believes in the possibility of 
a social utility, or at all events in a sufficient degree of homo- 
geneity in the utility-feelings of different men to make these 
feelings commensurable and susceptible of union. (See pp. 17 
and 18.) 

In summing up this aspect of our investigation, it may there- 
fore be said that the situation of present theory in respect to 
the subjective-psychological aspects of value is not reassuring. 
Either through want of intelligibility or by the fact of inherent 
unacceptability, the Austrian analysis and jargon have served 
thus far mostly for the confusion and dis-harmony of ecoriomic 
theory both in doctrine and in terminology. 





COST OF PRODUCTION. 

(a) Profits. (b) Rent. 

It is assumed or asserted by all four writers that the cost-of- 
production problem is important purely as an investigation of 
the forces and conditions affecting supply: “Cost of production 
seems to exert an influence on value because it expresses a con- 
dition which must be fulfilled (i. e., the cost of production must 
be worth while incurring) if supply is to be maintained.” 
(Flux: ch. 4.) “The supply of any particular product in any 
market is at last limited by cost of marginal producers or of 
marginal portions of the supply.” (Fetter: ch. 30.) “Cost 
of production affects value only when, and so far as, it affects 
supply.” (Carver: p. 32.) 
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Taking, as Flux’s point of view, his statement that “no regy- 
lar supply will be produced the expense of production of which 
exceeds the value of the product; the consideration of this 
position puts before us the expenses of production as a measure 
or index of the limitation of the supply,” we note that this js 
a distinctly individual and competitive notion of cost: as such, 
attempt will be made to apply it to a definite problem of cost, 
as cost presents itself to the business man. 

Let it be assumed that a hat manufacutrer, against each two 
dollars worth of product sold, has paid out 75 cents for raw 
materials, 75 cents for labor, 20 cents for borrowed capital: 
that as shoe manufacturer,—his best alternative opening in 
manufacturing,—he could for the same time and outlay as in 
that production obtain $1.85 of product; and that as wage- 
earner or salary-receiver,—purely as an employee,—he could 
earn ten cents in the time taken to produce the hat or the shoe 
product: what is his cost for hats? What is the lowest selling 
price for hats at which “the costs of production are just worth 
incurring,’’—at below which the expense of production “exceeds 
the value in exchange of the product,’—the remuneration, in 
short, which he must have, if he is to continue to produce hats,— 
what the French call the prix de reviens? 

The expenses of production must include: 


The raw material 
Wage outlay, etc., 
Interest outlay, etc., 


These are all his outlays—all his payings-forth—his expenses; 
but will a sale price of $1.70 for the product suffice to command 
from him the continued production of hats? Evidently he 
must have more than his expenses in the strict etymological 
sense of the word. But how much more? How low can the 
price of hat-products go and he remain in production? 

Flux answers as follows: 

“The influence of cost is felt in determining whether it 1s 
profitable to produce that supply in view of securing the price 
so determined, whether the supply can be, economically speaking, 
maintained . . . The term ‘supply price’ here used means a 
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price adequate to induce producers to prepare, and offer for 
exchange, a supply corresponding to that price. - It must there- 
fore be a price sufficient to cover cost of production, and, if 
competition be vigorous, the excess over cost of production will 
not be more than sufficient to afford such profits as competitors 
need to secure in order to continue in competition. Some 
writers use the phrase ‘necessary profits’ to apply to the level 
to which competition tends to reduce profits, and such ‘necessary’ 
profits are often taken to be included in cost of production” 


(pp. 52 and 57). 


Stopping merely to note that expenses of production and cost 
of production are here used as interchangeable terms, we deduce 
from the passage cited that the amount to be fixed as the cost 
requirement is not necessarily $1.85 or $1.80, but is a sum “not 
more than sufficient to afford such profits as competitors need 
in order to continue in production.” Profits which would con- 
tent other producers are the “necessary profits’ fo. this pro- 
ducer, whether or not,—one takes it—he finds himself on any 
other ground able to be contented. 

Fetter holds that 


“The value of the product as a whole cannot be related to 
the psychic cost or sacrifices [‘‘pain, fatigue, irksomeness of 
labor’ ] and therefore it cannot serve as a measure of cost in 
everyday business. Alternative cost is any good or grati- 
fication that must be given up when any other good is chosen. 
In this sense each thing is a cost of every other thing that might 
be chosen in the place of it. Alternative cost is, therefore, 
manifold and indefinite. The thought is significant at the 
moment of choice, but is not constantly measureable for practical 
purposes. Money cost is the practical cost generally implied 
in the term cost of production . .. The enterpriser’s costs 
determine the lowest price at which he can continue to sell, but 
if successful, he may have a wider margin of profit’’ (p. 274). 


Recalling that Fetter’s definition of profit is “the income 
attributable to the enterpriser’s services,” and remembering that 
displacement costs must not be regarded, and that only the 
“money paid out by the producer’ is “practical cost,” $1.70 
must be Fetter’s solution of the problem in hand. And yet 
$1.70 is clearly not “the lowest price at which he can continue 
to sell;” it is much lower than the lowest. 
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With Seager the distinction between cost of production and 
expenses of production is significant. In cost he reflects the 
old doctrine of pain cost,—psychic cost, as Fetter has it,— 
but with the addition of some modern doctrine about dis- 
placed leisure and displaced consumption-time. ‘The sum of 
the efforts and sacrifices that are involved in production con- 
stitute . . . the cost of production . . . Effort, . . . exercise 
which involves some discomfort or pain .. . sacrifices, . . 
the doing of things that are less pleasureable than other things 
that might have been done but free from any element of pain” 
(p. 53). Just what use or part this kind of cost has in Seager’s 
system of theory is not easy to get at; but “contrasted with the 
costs of production which are psychological or subjective, are 
the expenses of production—advances made for materials and 
other things which cooperate in bringing about productive 
results. The latter are objective and may be expressed as sums 
of money comparable with the prices received for products” 
(p. 54). 

Whether these costs are confined to those technological facts 
which aid in bringing about productive results, a social con- 
cept of productiveness, or whether “all other things’ includes 
expenses for patents, royalties, franchises, privileges, good-will, 
legislative and municipal favors, etc..—that is, whether the pro- 
duction under consideration is conceived private-wise and com- 
petitively, as matter of individual acquisition, need not concern 
us here. At any rate, 

“The expenses of production include every item of outlay 
which producers must normally and regularly incur to put goods 
on the market and effect their sale, and also such compensation 
as producers normally and regularly require as the condition 
of their continuing to serve industrial society in the capacity 
of entrepreneurs. These items are as follows: 1) Outlay for 
materials, wear and tear of buildings and machinery, etc., 
which may be included under the expense of replacing capital 
goods used up in production. 2) Premiums paid for the 
insurance of capital goods. 3) Interest for the use of capital. 
4) Wages to laborers of all grades. 5) Rent of land and 


‘Cf. Capital as a Competitive Concept, December, 1904, Journal of Political 
Economy. 
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natural power used in production. 6) Taxes. 7) Minimum 
profits to the entrepreneur to remunerate him for his own 


time and trouble” (p. 157). 











What then would be Seager’s answer to our hat-cost problem ? 
How much as cost shall be allowed under the head of minimum 
profits ? Seager has a displacement-cost doctrine; but wage 
or salary alternatives are the only ones admitted to considera- 
tion: “The amount that should be charged as wages of man- 
agement or minimum profit is what the entrepreneur could 
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obtain for his services if he worked for wages or for a salary 
for a corporation or other employer” (p. 159). One dollar 
and eighty cents is then the answer. But it is nevertheless ( 
clear that at anything short of $1.85 he will shift to shoe 
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Now let the problem be modified somewhat; let the raw 
materials and the wages stand each at 75 cents as before, but 
let the interest out-payment be only I0 cents, the employer 
using his own capital to the interest value of 10 cents. Will \| 
this modify the solutions given? Not with Seager: expenses 
are to be understood as including interest items of this sort: 

“The item appears whether, in the particular business, borrowed 
capital or capital belonging to the firm is used . . . It is virtual ' 
outlay.” Precisely so: but expenses strikes one as a passably 
poor term to denote the interest on one’s own capital; and it is 
outlay of any sort only in the sense of a displacement fact,— 
an opportunity. cost. 
















It is difficult to be certain of what Fetter would make of 
this case, though it is fair to suppose that, by some sort of 
recognition of this phase of displacement cost, he would some- 
how arrive at a conclusion similar to that of Seager. And 
for him also the awkwardness would present itself of making 
this cost fall within “the sum of money paid out by the 
producer.” 











With Flux likewise the solution would probably be the same, 
though it does not clearly appear how, unless upon the ground 
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that other and competing producers would not be satisfied were 
their capital not earning a certain specified rate, which rate the 
shoe manufacturer is thereby justified in computing as within his 


expenses. 


Carver's definition of profit as what is left over “after the 
other shares are paid,” these other shares including wages of 
superintendence, obviously excludes profits from the case, but 
none the less leaves it to be asked what relation entrepreneur 
activity holds to costs and to value. 

Accepting one formulation,— 


“The amount of effort which is necessary to produce a given 
quantity, say a pound, of one commodity may be widely differ- 
ent from that which is necessary to produce the same quantity of 
another . . . When it requires a great deal of effort to 
produce an article, no one will ordinarily be tempted to make 
that effort unless the article has a great deal of value; 
Speaking generally, an article must have value enough to per- 
suade men to make whatever effort is necessary to its production, 
or it will not be made at all . . . That is to say, its value can- 
not be permanently much above or below its cost of production” 


(p. 31)—we are far from any answer to our problem; the prin- 
ciple of value is here stated as one of pain costs to the employed 
producer; the doctrine is not an enterpreneur money-cost doc- 
trine in any sense; the “efforts necessary to its production” are 
not employer facts. For the purposes of the problem in hand, 
this is an wnpasse. 

But Carver has an opportunity cost doctrine which promises 
better : 


“If there are many and excellent opportunities for the 
employment of one’s labor and capital, and their earnings conse- 
quently large, much will be sacrificed in withdrawing them from 
those other possible openings, and only the surplus above this 
large amount can count as the earnings of the land . . . If 
a certain individual with a certain amount of labor and capital 
at his disposal can earn $1,000 a year by working for other 
people . . . a piece of land upon which he with his capital 
could produce a total crop worth only $1,000 would be worth 
nothing to him, but one upon which he could produce a crop 
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worth $1,200 would be worth approximately $200 a year” 
(p. 188). 1. 





Like Seager’s view, this appears to conceive the displacement 
cost as fixed by the wage or salary opportunity; $1.80 is there- f 
fore Carver's solution. 









RENT AND COST. 






Seager’s formulation makes it entirely evident that he stands, 
as does also Fetter, for the inclusion of rent outlays in costs. 
For this purpose, at any rate, no distinction is made between 
land and capital. And in point of fact, tax and insurance out- 
lays also are for Seager parts of cost; and it may fairly be i ; 
assumed that Fetter would concur in this. 

But, if so, the cost computation thereby extends beyond the 
field of productive agents, includes something more than land, 
labor, and capital charges, and ought logically to include any 
outlay business-wise incurred in the process of getting goods 
profitably upon the market. In such case the concept of capital 
should be shifted over to competitive, acquisitive, entrepreneur 
capital, inclusive of all value items in competitive business, as the 
correlative and basis of all costs incurred in the business process. 





















What would Flux and Carver do with the problem restated to 
present this rent issue clearly? Let the raw material and wage 
items stand as before, but with 5 cents interest on capital owned, 
and 5 on capital borrowed,—5 cents for lands owned and 5 more 
for lands rented. 

Despite the fact that the concept of cost with both Flux and 
Carver is distinctly individual and competitive and provides, 
seemingly, for all elements of that selling price at which “the 
costs of production are worth while incurring,’”’—at below which 
the expense of production “exceeds the value of the product,”’— 
each has committed himself to the doctrine that land and capital 
are so far different in nature that the rent of the one forms no 
part of price-determining cost, while the interest of the other 
does form a part; there are then for them only two possible 
courses open: either (1) to compute this man’s cost at ten cents 
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lower than the price which would keep him in the business; or, 
(2) to abandon cost as an individual computation in competitive 
business. 

It, may, however, be worth while to note that if cost be 
accepted, not as a private and competitive category, but as a col- 
lectivist concept, rent will, indeed, disappear as an item in the 
cost accounting; but so also will wages, interest and profits; 
these are distributive categories only in a society competitively 
organized; purely and merely as incomes to productive agents 
do they become costs to the entrepreneur-employer. Collectivist 
cost, as a basis for explaining the relative volumes of commodi- 
ties, or the valuation of commodities with relation to one 
another, is a displacement doctrine. What a bushel of wheat 
costs of any given piece of land, whether marginal or supra- 
marginal, is, for a collectivist society, what could, with equal 
labor and capital, have been produced on that land. Call this 
alternative land-product rent or not; it remains true that the 
productivity differential for another commodity is a displacement 
cost for the given commodity. 


The cost-of-production situation either as doctrine or as tend- 
ency is, then, hardly to be summarized. But it is evident that 
what was found true in the discussion of capital, interest, and 
marginal utility, is even more pronouncedly true with rent and 
costs. No one point of view is firmly adopted and consistently 
held; the discussion constantly shifts between the collectivist 
and the competitive point of view; the issues are not real issues. 
For the most part, the difficulty is not that the doctrines formu- 
lated are not true; they are true for their purposes and in their 
proper setting; but they are used from points of view in which 
they are out of place and for purposes to which they are not 


adapted. 
H. J. DAVENPoRT. 


The University of Chicago. 








BOOK REVIEWS 


The Truth about the Trusts: A description and analysis of the 
American Trust Movement. By John Moody. New York: 
The Moody publishing Co., 1904—pp. 514. 

Trusts of To-day: Facts relating to their Promotion, Financial 
Management and Attempts at State Control. By Gilbert Holland 
Montague. New York: McClure, Phillips & Co., 1904—pp. 219. 


The method proposed by Mr. Moody is altogether admirable. 
“In this book a serious attempt is made . . . to turn on the 
light and exhibit to the public view . . . the entire phenom- 
ena . . of the trust movement. . From first to last, facts 
and conditions surrounding those facts are plainly and frankly 
described and simple and logical deductions are made from them” 
(pp. xi, xii). This certainly is an ideal program, and if the author 
had lived up to his text, he would readily have been forgiven for his 
unnecessary jibes at the “labored treatises of college professors and 
‘experts’ in political economy.” 

Mr. Moody thinks that the various definitions of the trust pre- 
viously proposed have resulted in “adding more confusion to an 
already much confused subject.” Definitions accepted by “experts” 
in political economy are entirely ignored, while those adopted by 
such “practical opinion” business men as James B. Dill and Chas. 
R. Flint are rejected on the ground that they include every suc- 
cessful business enterprise, and are, therefore, “absolutely without 
definite meaning.” The author prefers Mr. Dooley’s celebrated 
contribution “somethin’ for an honest, ploddin’, uncombined manu- 
facturer to tie up to” as more expressive, if not more accurate. 
The definition finally adopted is that formulated by Mr. Dodd of 
the Standard Oil Company, viz: “The term Trust . . embraces 
every act, agreement or combination of persons or capital believed 
to be done, made or formed with the intent, power, or tendency to 
monopolize business, to restrain or interfere with competitive trade, 
or to fix, influence or increase the prices of commodities” (p. xiii). 
The essence of this definition may be expressed as follows: That is 
a trust which is believed to be a trust. This Mr. Moody himself 
admits—“This (definition) embraces those enterprises which are 
popularly believed to have this intent, power or tendency, and not 
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merely those which have by demonstration been shown to be pos- 
sessed of such power.” This man of facts, then, who is to extricate 
the subject from the maze of fanciful and hypothetical statements 
into which it has unfortunately been plunged by other writers. 
begins by affirming that belief, not cold facts, is the ultimate crj- 
terion by which trusts are to be distinguished from the other forms 
of business enterprise. To quote: “All large businesses which 
possess, or are believed to possess, the foregoing characteristics are 
trusts, whether made up of one plant or a hundred, and whether 
actually possessing monopolistic features or not . . Very small 
corporations, even if they possess monopolies, are not popularly 
called trusts.” The absurdity of such a definition is of course 
apparent. His treatment of monopoly is equally unsatisfactory. 
He fails entirely to see what is essential to any adequate understand- 
ing of the subject, viz., the distinction between a differential advan- 
tage and a monopoly. He lumps these two ideas together, and 
calls the combination monopoly. He, therefore, concludes that 
“monopoly is not only the mother of trusts but of our entire modern 
civilization.” 

The central portion of the book, comprising some five hundred 
pages, is devoted to a detailed description of several hundred of 
the so-called trusts. Unfortunately this portion of the work, while 
full of useful information, is marred by typographical errors, 
statements likely to mislead the uninformed, actual misstatements 
of fact, and predictions as to future events which should have no 
place in a book consecrated and dedicated to plain statements of 
facts. As examples of typographical errors see page 434, line 20; 
page 469, line 5; and page 470, line 2. As examples of mislead- 
ing statements note the following: “A feature which stands out 
very conspicuously is the Trust’s (American Sugar Refining Co.) 
practical domination of the entire American market. Although 
supplying technically only about 53 per cent. of the consumption, yet 
the ramifications and influences of the combination among its osten- 
sible rivals are so complete that its control over the situation as far 
as America is concerned is all inclusive.” As an example of actual 
misstatement of fact see page 62, where it is asserted that keen 
competition with Spreckels, Arbuckle Bros. and Doscher continued 
for several years and “was not ended until the absorption of all 
competitors a few years later.” Pages 440-442 contain a most 
astonishing group of errors and misleading statements that must be 
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read to be appreciated. For example, it is stated that the Atchison 
is a part of the Moore group of railways;! that the Boston and 
Maine is controlled by the New York, New Haven and Hartford ;? 
that all the smaller railways are or soon will be controlled by the 
hypothetical railway trust ;* and generally that the whole industrial 
and railway field is soon to be combined and controlled by a single 
group of financiers to be formed by a consolidation of the Morgan 
and Rockefeller interests.4 Whether the final outcome is to be a 
régime of private monopoly or state socialism, Mr. Moody unfortu- 
nately fails to predict. 

The book contains in convenient form a great mass of information 
otherwise difficult of access, and notwithstanding its error of fact 
and its lively fancy is likely to be of real service to the public. 

Mr. Montague’s work consists of an outline of the trust problem, 
and a review of the attempts made at State control of corporations 
and the socalled trusts. It is based largely upon the results of the 
investigation made by the industrial commission, and upon the 
information contained in the leading financial and industrial jour- 
nals. The most valuable part of the work is that devoted to the 
history of anti-trust legislation and a summary of the remedies pro- 
posed by the various publicists, economists, and legislators as a cor- 
rective of the evils of the trust’s régime. In his treatment of 
financial conditions he is less happy. He considers over-capitali- 
zation the evil of present trust organization. This he defines as 
the condition in which the par value of securities exceeds the 
market value based upon earnings. As an illustration he cites the 
case of the United States Steel Corporation with its original capi- 
talization of $1,404,000,000 and says: “The bonds have since sold 
at 72 and the preferred stock has fluctuated about 54; and the 
common stock has fallen to 10. In the opinion of the market the 
proper capitalization of the U. S. Steel Corporation is about 
$570,880,000 and the over-capitalization is about $833,120,000, 
or nearly 60 per cent. At the present time (June 10, 1905) in the 
judgment of the same market the Steel Corporation is worth just 
about an even billion dollars, and the over-capitalization by the same 
sign is only a little over 30 per cent. By basing his estimate of 
over-capitalization upon the stock market Mr. Montague naturally 

"Pages 438-439. *Page 441. 
*Chart opposite p. 432. *P. 442. 
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attributes one of the chief evils of trust organization to this condj- 
tion. Over-capitalization is an incident, not a cause. The real eyjj 
lies deeper. It consists in a condition of business morals and lay 
that favors and permits the sacrifice of the permanent interests of 
the company to a group of inside speculators, whereby property js 
transferred from the company to a favored clique through deceit, 
and, therefore without adequate compensation. 

On the whole Mr. Montague’s book in the clearness of its state- 
ments, in its conservative attitude toward a complex problem, and 
in the sanity of its conclusions compares favorably with the stand- 
ard works on the same subject. 

MAURICE H. ROBINSON, 


The University of Illinois. 


Economic Essays. By Charles Franklin Dunbar. Edited by 
O. M. W. Sprague, with an Introduction by F. W. Taussig. 
New York: The Macmillan Company, 1904—pp. xvii, 372. 


The larger part of this volume is made up of the articles which 
Professor Dunbar contributed to the Quarterly Journal of Econo- 
mics, of which he was the founder and editor until his death in 
1900. The first essay was published in the North American Review 
as early as 1876, and was one of a series of articles called out by 
the centennial celebration of that year. Only the last part of the 
volume, about a hundred pages, is here printed for the first time. 
This lacks the finished quality of the rest of the volume, but con- 
tains important matter relating to our currency and banking history 
which every student of these subjects will be glad to have. 

It is perhaps hardly to be expected that a book of this kind, 
containing little more than a reprint of articles already published, 
should receive much attention; but no one who looks it over with 
any care will fail to conclude that Professor Sprague has rendered 
a noteworthy service to economic science in collecting this work 
of Professor Dunbar into a single volume, and thus making it 
available for the use of economic students everywhere. No one 
giving attention to American financial history will ever be likely 
to overlook the articles on that subject, for they are now and will 
long remain the very highest authority in that field. But the vol- 
ume contains work which has an equal claim to attention for 
excellence in other directions. No economic historian who attempts 














1905] Book Reviews. 329 
to show the way economic influences have moulded American 
society can find a better model for the broad treatment of historical 
facts ‘than the first essay in the volume; nor a better example of 
the minute and detailed investigation of a narrow subject than 
those which deal with ‘‘ Some Precedents Followed by Alexander 
Hamilton,” “Early Banking in England” and “The Bank of 
Venice.” Not even Mill has treated the dry subject of method 
in economic science in a way more practically helpful to the student 
than is done in the essays on “Reaction in Political Economy” and 
“The Academic Study of Political Economy.’’ And it may be 
afarmed with confidence that the whole literature of economic 
science does not contain so good an exposition of banking and 
credit currency generally as the author’s little book on The Theory 
and History of Banking, supplemented by the essays on that subject 
in this volume. Indeed it is hardly too much to say that an 
hundred pages may be selected from Professor Dunbar’s writings 
which are as well worth preservation and careful study as a 
similar number of pages in the works of any of the great masters 
of the science since Adam Smith. Certainly there is no American 
economist whose writings deserve a higher rank. 

The amount of work actually published by the author seems small 
when we reflect that he devoted nearly thirty years to the study 
and teaching of economics. This result was probably in some 
measure owing to the delicate condition of his health, but far more 
to deliberate choice on his part: i. e., to his “complete abstention 
from the discussion of current questions of economics and politics” 
mentioned by Professor Taussig in his introduction, and to his 
rigid adherence to the rule of never publishing anything on a 
subject until he had completed a most thorough investigation of it. 
In view of the quality of so much of the current publication in 
economics, both as regards the thorough digestion of material and 
the form of expression, one is rather inclined to commend his 
example than to criticise it. After all it is quality rather than 
quantity which gives value to scientific work, and economists would 
do well to remember more often than they do at present that the 
great place which the Wealth of Nations holds in economic literature 
is connected with the fact that its author spent ten years writing 
it, and wrote little else besides during his lifetime. 

There is one further quality well illustrated by several of the 
articles in this volume which should recommend it to our attention. 
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That is the way several subjects of popular interest and discussion 
are treated. I refer especially to the articles on the legal tenders 
and the reform of the national banking system. It is true that 
Professor Dunbar did abstain completely from all superficial dis- 
cussion of current economic questions, and especially of anything 
like controversial writing upon them; but it would be a mistake 
to suppose that he paid little attention to the relation of his 
science to the actual world of business and politics. His students 
felt both in his writing and his lectures in the class room that his 
reasoning was based upon the most intimate acquaintance with 
actual conditions. Economic theory never became metaphysics in 
his hands; but he was able to apply general principles to the 
concrete facts of the business world in a way which the intelligent 
layman could understand. He evidently felt that what the trained 
economist should contribute to the discussion of current questions 
was not alone information, but reasoned inforniation—such an 
explanation of facts as his deeper knowledge of general principles 
enabled him to give. His articles on our currency and banking 
system, published at the time when the country was discussing 
those subjects and Congress was trying to deal with them, are 
models of what the professional economist ought to be able to do 
for the guidance of the public and our legislators. It would be 
of immense advantage at the present time, if we could turn to 
such articles upon tax reform, regulation of railway rates, the 
commercial results of expansion, the opening of China, or the 
building of the Panama Canal. G. S.C. 


The Sociological Theory of Capital, being a complete reprint of 
the New Principles of Political Economy (1834). By John 
Rae, M.A., sometime Master of the Gore District Grammar 
School, Hamilton, Ont., and District Justice at Hana, Hawaiian 
Islands. Edited, with biographical sketch and notes, by Charles 
W. Mixter, Ph.D., Professor of Political Economy at the Uni- 
versity of Vermont, Burlington, Vt. New York: Macmillan & 


Co., 1905—pp. lii, 485. 

At last the promised edition of John Rae’s Political Economy 
has appeared. For many years the original edition of 1834 has 
been scarce and obtainable only at collectors’ prices. Economists 
and sociologists are put under lasting obligations to Professor 
Mixter for his painstaking work as editor. He has not been 
content with making a mere reprint, but has carefully scrutinized 
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and rearranged the original work so as to make it of distinct use 
for modern readers and valuable as a text-book in advanced courses. 
At the same time, nothing of the original work has been omitted, 
and the ‘“Reader’s Guide” at the end of the work enables those 
who care to do so to trace the original arrangement. 

The history of the rediscovery of Rae is familiar to all economists 
who have read Professor Mixter’s articles in the Quarterly Journal 
of Economics. Like many other remarkable works, its merits were 
not appreciated until two generations after its first appearance. 
In spite of the great progress of economic science which has taken 
place during this period, Rae still has a message to modern readers. 
Although the theory of value which he used has been superseded, 
and the germ of the principles which he laid down in the deter- 
mination of the rate of interest has been made familiar to the 
present generation of economists by the work of Bohm-Bawerk, 
there still remains much in Rae’s work which has not yet been 
covered by any other writer. In respect to the theory of interest 
itself, the present writer is inclined to agree with Professor Mixter 
in thinking that where Rae and Bohm-Bawerk differ, Rae is 
the more nearly right of the two. The difficulty with Bohm- 
Bawerk’s theory lies in his use of the “technical superiority of 
present over future goods.” Rae has a different conception of the 
manner in which the technique of production affects the rate of 
interest. He ranges all instruments in a series according to the 
rate of return which they make upon the original cost of production, 
and makes this cost of production an independent factor in the 
determination of the rate of interest. Although Bohm-Bawerk 
makes the objection to Rae’s treatment, that cost of production is 
usually a mere anticipation of expected return, this objection does 
not apply to primary or labor costs, and leaves uninjured at least 
the essence of Rae’s contention, that labor cost of production, 
rather than technical superiority of present goods, is the link 
connecting the rate of interest with actual technical conditions. It 
is noteworthy that Rae’s position in this respect has been reinforced 
recently by the able work of Adolphe Landry,’ which criticizes 


‘Bohm-Bawerk and takes a position similar to that of Rae, although 


Rae’s work was unknown to the author. The present writer, in 
a forthcoming book on Capital, will attempt to justify, in part at 
least, the view of Rae and Landry. 


1L’Intérét du Capital, Paris (Giard & Briére), 1904. 
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Rae’s work, though primarily a study of the accumulation of 
capital and the determination of interest, throws light on many 
other subjects. His treatment of invention, which is partly his- 
torical and partly theoretical, is more thorough-going and instructive 
than anything which has hitherto been written. He traces the 
influence of the various great inventions on the accumulation of 
capital, on the rate of interest, and upon the spirit of progress as 
well as on the nature of man generally, and shows what conditions 
stimulate and what retard the activity of the inventive faculty. 

In the same way, Rae has given a masterly treatment of the 
subject of luxury, and one which should form the starting point 
for any future investigation in this field. He shows that the 
cumulative effect of the attempt on the part of individuals to vie 
with each other in the display of wealth is ultimately to impose 
a heavy burden upon all who try to keep the pace. The history 
of luxury among the ancients and moderns is adduced in support 
of these theories, and an ingenious justification of high import 
duties on luxuries is worked out. It is pointed out that luxury, 
or the gratification of vanity, requires high prices, and that when 
the price of jewelry, equipages, and other articles calculated to 
display the opulence of their owner, falls, these articles become 
too “common” to serve their purpose as marks of distinction, and 
are thrown aside for some other vagary of fashion. He points 
out that the cheap wines of France were spurned by the upper 
classes in France, but were highly prized by the upper classes in 
England, because, having been taxed in crossing the Channel, 
they become rarities. A tax of this sort, he argues, is not a 
burden upon the ostentatious rich who purchase the wines, but on 
the contrary serves their very purpose by making the commodity 
exclusive, while at the same time it yields a revenue to the 
government. 

Among other virtues of Rae’s remarkable book should be 
mentioned the Appendix on the proper method in economic science. 
Had his remarks on this subject received the currency they deserve, 
the needless controversy on methodology which has been waged 
so long between the historical and theoretical schools of economists 
might have been avoided. Rae maintains, and gives good reason 
for his belief, that Adam Smith’s method was not truly inductive 
and scientific, but only pseudo-scientific. Whatever justice there 
may be in his strictures upon Smith and others, there can be no 
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question that Rae’s own work is thoroughly inductive and 
scientific, and that he had a lively conception of the scientific 
spirit and of its application to social problems. It may be said 
that he in a manner anticipated the conception of social science 
which has been made familiar to the present generation by Herbert 
Spencer, and it was Rae’s purpose, had he possessed the time and 
opportunity, to write what he called a “natural history” of man; 
in other words, what would now go under the name of anthropology 
and sociology. The work now under review would have served 
as an introduction to this larger work. 

Rae’s efforts in this as in other directions, however, were for 
his own generation largely wasted. A few of the keener intellects 
appreciated its importance and his ability. Of him John Stuart 
Mill wrote to an American friend: “It must be of great value 
to your country to have such a man as Dr. Rae settled among 
you.” But the great body of economists were at that time too 
much committed to the classical economy, which to them possessed 
finality, and were not to be roused from their “dogmatic slumbers” 
by an obscure provincial schoolmaster like Rae. Had the con- 
ditions been different, Rae to-day might have ranked in the history 
of economic science as the peer of Adam Smith or John Stuart 
Mill. Unfortunately, both for him and for the progress of 
economic science, he did not succeed in taking at the flood that 
tide in the affairs of man that leads on to fortune. It remains to 
be seen to what extent, now that Professor Mixter has made the 
work once more available to all readers, Rae’s work may be raised 
to the position to which its intrinsic merits entitle it. I. F. 


America, Asia and the Pacific, with Special Reference to the Russo- 
Japanese War and Its Results. By Wolf Von Schierbrand, Ph.D. 
New York: Henry Holt and Company, 1904—pp. viii, 334. 


The fundamental ideas of this volume may be expressed in the 
following propositions: (1) The Pacific ocean during the twentieth 
century is to become the scene of the greatest development of 
commerce that has ever taken place in the world; (2) this commer- 
cial development is to give rise to a fierce international struggle 
among the great commercial nations, England, Germany, United 
States, Russia, and Japan, of which the present war in the East 
is but the first manifestation; (3) in this struggle the United 
States occupies the most advantageous position, and is destined 
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to be the supreme factor in the future development of the Pacific. 
In explaining and proving these propositions the author takes up 
several subjects of very great importance and interest to the people 
of this country at the present time, together with a large number 
which are of lesser importance and of more remote interest. 
Among the former are the opening of the Panama Canal and its 
probable commercial effects, our commercial relations with 
South America and the prospect of our finding there a field 
for commercial expansion, the awakening of China, the chance of 
its copying Japan in economic development, and the effect which 
this would have upon the leading commercial nations, especially 
the United States; while among the latter are such subjects as 
“Some little known facts about Russia,” “The new Japan,” the 
diplomatic struggle for the “open-door policy” in China, the future 
of the Dutch East Indies, and many more. 

This is certainly an attractive list of subjects, and one concern- 
ing which the public feels the need of much information, not simply 
facts about trade development and railroad, mining, and other 
industrial enterprises in the various countries, but still more than 
this, a well reasoned explanation of facts which shall enable an 
average intelligent citizen to judge of the wisdom of the various 
policies which our government is pursuing, regarding affairs in 
the Pacific, such as the building of the Panama Canal, the increase 
of our naval expenditure, our treatment of the Chinese, and our 
policy in the Philippines. The author of this volume has, how- 
ever, entirely failed to justify the interest and expectation which 
his table of contents is calculated to arouse. He has brought 
together a great many useful facts on a great many interesting 
subjects, and this feature of the book gives it a certain limited value, 
which would have been considerably increased had he given the 
sources of his information also; but when he comes to the far more 
important task of interpreting these facts and discussing the various 
questions involved, little or nothing of value is said and not infre- 
quently the statements border on the absurd. In the mind of the 
author the principal factor in determining trade between two coun- 
tries appears to be the nearness and accessibility of their ports to 
each other. Thus, in explaining our lack of trade with South 
America as well as the influences which are to build it up in the 
future, we are told that “the greatest of our present disadvantages 
is a geographical one, South America lying far to the East, so that 
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its whole eastern coast, and even its western, are nearer to European 
nations than to us. We have seen that this disadvantage at least, 
the decisive one in close competition between well-equipped nations, 
will disappear forever with the completion of the Panama Canal.” 
This is a fair example of the kind of reasoning that is used to 
show that “the canal will . . . create a vast amount of commerce.” 
We should hardly expect the author of this to shed much light upon 
the difficult subject of China’s economic development and its effect 
upon the great commercial nations. There is hardly any subject 
of current interest which so much needs careful treatment at the 
hands of a trained economist as this one. It is assumed by almost 
every writer on the subject that a development of China similar 
to that which has taken place in Japan will confer a great economic 
benefit upon the leading commercial nations by increasing their 
trade with China. But what is the nature of this benefit and how 
far is it a reality? Jt has been the common practice thus far to 
apply the old mercantile fallacy of estimating the value of inter- 
national trade from the amount of the exports. China is supposed 
to be of value to us because of what we can sell her. Moreover, 
in judging of the volume of trade which is likely to arise between 
China and other nations, almost exclusive attention is given to 
what the Chinese may want to buy, and hardly any at all to the 
things they can give in return. It seems to be quite forgotten that 
international trade is an exchange of commodities. Obviously the 
public needs a good deal of instruction on this subject of a strictly 
economic nature before it is likely to have very sound ideas either 
as to the amount of trade likely to develop between China and 
other countries, or as to the value of that trade to us. How far 
such instruction may be derived frcm this volume may be inferred 
from the following extract: “The new necessity of finding addi- 
tional markets, pointed out in a preceding chapter, together with 
the prospect of doors more or less closed against us in Continental 
Europe, or of being hampered by a high tariff, lays strong emphasis 
on the value of China’s open door and the desirability of keeping it 
open.” G. Ss. C. 
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